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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
Agricultural Marketing Agreement Act, 1937 


NATIONAL DAIRY PRODUCTS CORPORATION. AMA Docket 
No. M 3-5. Dismissal of petition—Legal issues re- 
solved in Lewes v. Freeman, 401 F.2d 808 ............0000000000..... 155 


NATIONAL DAIRY PRODUCTS CORPORATION. AMA Docket 
No. M 16-13. Dismissal of petition—Legal issues 
resolved in Lewes v. Freeman, 401 F.2d 308 ...........00000000... 156 


NATIONAL DAIRY PRODUCTS CORPORATION. AMA Docket 
No. M 16-14. Dismissal of motion to reconsider— 
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(No. 14,377) 


In re NATIONAL DAIRY PRODUCTS CORPORATION. AMA Docket No. 
M 3-5. Decided February 9, 1972. 


Dismissal of petition—Legal issues resolved in Lewes v. Freeman, 
401 F. 2d 308 


John J. Beatty III, Washington, D.C., for petitioner. 
John H. Sandor for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Respondent has moved to dismiss with prejudice the petition 
filed herein because the legal issues involved were resolved by 
court opinion in Lewes Dairy, Inc. et al. v. Freeman, 401 F.2d 
308 (3d Cir. 1968), cert. denied, 394 U.S. 929 (1969). This pro- 
ceeding has been pending since 1967 awaiting the outcome of 
the Lewes litigation. 


Respondent’s motion recites that petitioner’s counsel agrees 
that further litigation herein would be futile and petitioner did 
not reply to the motion to dismiss. 


Accordingly, the petition herein is dismissed with prejudice. 
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(No. 14,378) 


In re NATIONAL DAIRY PRODUCTS CORPORATION. AMA Docket No. 
M 16-13. Decided February 9, 1972. 


Dismissal of petition—Legal issues resolved in Lewes v. Freeman, 
401 F. 2nd 308 


John J. Beatty III, Washington, D.C., for petitioner. 
John H. Sandor for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Respondent has moved to dismiss with prejudice the petition 
filed herein because the legal issues involved were resolved by 
court opinion in Lewes Dairy, Inc. et al. v. Freeman, 401 F.2d 
808 (3d Cir. 1968), cert. denied, 394 U.S. 929 (1969). This pro- 
ceeding has been pending since 1967 awaiting the outcome of the 
Lewes litigation. 

Respondent’s motion recites that petitioner’s counsel agrees 
that further litigation herein would be futile and petitioner did 
not reply to the motion to dismiss. 


Accordingly, the petition herein is dismissed with prejudice. 


(No. 14,379) 


In re NATIONAL DAIRY PRODUCTS CORPORATION. AMA Docket No. 
M 16-14. Decided February 9, 1972. 


Dismissal of motion to reconsider—Consent of parties 


John J. Beatty III, Washington, D.C., for petitioner. 
John H. Sandor for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF MOTION TO RECONSIDER 


In this proceeding under the Agricultural Adjustment Act 
(1933) as reenacted and amended by the Agricultural Market- 
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ing Agreement Act of 1937 and subsequent amendments (7 U.S.C. 
601 et seq.), an order was entered on November 21, 1971 (30 
A.D. 1612) dismissing the petition. Petitioner filed a motion to 
reconsider on December 7, 1971. 


On January 18, 1972, respondent filed a motion to dismiss 
the motion to reconsider stating that counsel for petitioner had 
notified counsel for respondent that the matter had been amicably 
concluded and that petitioner does not wish to litigate further 
by way of the motion to reconsider. Petitioner did not reply to 
respondent’s motion to dismiss the motion to reconsider. 


Accordingly, the motion to dismiss the motion to reconsider is 
granted. 
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Commodity Exchange Act 
Romorr, Louis. CEA Docket No. 166. Violation of 
reporting requirements—Denial of trading privi- 
leges for 3 years—Sanction applicable (except as 
to hedging transactions) to corporations of which 
respondent is a part owner .............. de 158 


(No. 14,380) 


In re LOUIS ROMOFF. CEA Docket No. 166. Decided February 11, 
1972. 


Violation of reporting requirements—Determination of sanction—Denial of 
trading privileges for 3 years—Sanctions applicable (except 
as to hedging transactions) to corporations of 
which respondent is a part owner 


Respondent’s failures to file required reports are found to be violations of 
the act, for which violations respondent is prohibited from trading on 
all the contract markets for a period of three years, such sanction to 
apply (except as to hedging transactions) to corporations of which 
respondent is a part owner. 


Earl L. Saunders and Harold J. Reuben for Commodity Exchange Authority. 
Neale E. Creamer, of Webster & Creamer, Beverly Hills, Cal., for 
respondent. 

Herbert L. Perlman, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


The issues in this case relate to the sanction to be imposed as 
a result of the respondent’s failure to file required reports on 22 
occasions even though he had been requested to file reports again— 
and again—and again—and again—and again—and again—and 
again—and again—and again—and again—and again—in writ- 
ing, and twice by telephone. 
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The issue is also presented as to whether corporations, jointly 
owned and controlled by the respondent and Sam Perricone, can 
speculate in futures contracts during the period of an order 
suspending “all” trading privileges to the respondent “directly or 
indirectly.” 


Complaint. This is a proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1, 1970 ed.) instituted by a com- 
plaint filed February 18, 1970, by Richard E. Lyng, Assistant 
Secretary of Agriculture. The respondent is charged with failing 
and refusing to file required reports with the Commodity Ex- 
change Authority concerning his trading in live beef cattle futures 
and in frozen pork belly futures in wilful violation of the Act 
(7 U.S.C. 6i) and the regulations issued thereunder (17 CFR 
15.01, 15.02, 15.038, 18.00, 18.01, 18.03). 


The complaint alleges that between September 1 and October 8, 
1969, the respondent held open contract positions in live beef 
cattle futures on the Chicago Mercantile Exchange of 25 or more 
contracts in a single future; that between September 24 and Octo- 
ber 30, 1969, and November 7 and November 11, 1969, the 
respondent held open contract positions in frozen pork belly 
futures on the Chicago Mercantile Exchange of 25 or more con- 
tracts in a single future; that since these positions amounted to 
25 or more contracts in a single future, the respondent was in 
reporting status under the regultaions and required to submit 
reports to the Commodity Exchange Authority with respect to all 
trades made and positions held by him in such futures during such 
status, but that he failed and refused to do so; that since June 25, 
1968, the Commodity Exchange Authority communicated with 
the respondent on numerous occasions because of his failure to 
transmit reports; and that the respondent was aware of his obli- 
gations under the Act and the regulations with respect to report- 
ing requirements. 


Consent Order. The respondent failed to file an answer to the 
complaint within the period specified in the rules of practice (17 
CFR 0.9). By reason of the respondent’s default in the filing of an 
answer, the Hearing Examiner issued an order on April 1, 1970, 
cancelling the hearing specified in the complaint. On April 9, 
1970, the respondent filed a letter dated April 6, 1970, in which 
he acknowledged receipt of the order of the Hearing Examiner 
cancelling the hearing, and stated that “To our knowledge we 
have never received prior notice on this and we would like to hear 
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from you regarding the nature of CEA Docket No. 166.” On 
April 16, 1970, the Hearing Examiner, without objection from 
the complainant, entered an order vacating the respondent’s de- 
fault in the filing of an answer and directing that the complaint be 
re-served on the respondent. The complaint was re-served on the 
respondent on April 20, 1970. Thereafter, following negotiations 
between the parties, the respondent, on June 8, 1970, submitted 
a stipulation under the rules of practice (17 CFR 0.4(b)) in which 
he consented to the entry of a specified order. On June 12, 1970, 
the Judicial Officer entered the order to which the respondent 
consented. The order in part required that the contract markets 
under the Commodity Exchange Act refuse the respondent all 
trading privileges for a period of 80 days, such refusal to apply 
to all trading done and all positions held by the respondent 
“directly or indirectly.” 


Reconsideration of Consent Order. On July 6, 1970, the re- 
spondent filed a petition to reconsider the order of June 12, 1970. 
The respondent’s petition recited that he owned 50 percent of the 
capital stock of Golden Bear Produce Distributors, Inc., and Luer 
Packing Company, and is an officer in each corporation, and that 
Sam Perricone owned the other 50 percent of the stock of each 
of the two corporations and is also an officer therein. The petition 
further stated that “On occasion either Golden Bear or Luer or 
beth have acquired contracts for frozen pork belly futures ;’’ that 
Lucr Packing Company entered into long term commitments to 
supply bacon to customers; that “Golden Bear has customarily 
entered into hedging transactions [in commodity futures] for the 
benefit of its affiliate Luer;” and that “All decisions of Luer and 
Golden Bear relating to contracts for commodity futures are 
made jointly by ROMOFF [the respondent] and SAM PERRI- 
CONE.” The respondent then alleged that, after the entry of the 
order of June 12, 1970, he was informed by representatives of 
the complainant that the order reached any futures contracts in 
regulated commodities entered into by Golden Bear Produce Dis- 
tributors, Inc., and Luer Packing Company by virtue of the word 
“indirectly” contained in such order. The respondent contended 
in his petition that the order was not susceptible of such an inter- 
pretation, and that when he signed the stipulation consenting to 
the order, he was of the belief that the order would not apply to 
the two corporations. The order of June 12, 1970, was stayed and 
complainant filed an answer to the petition for reconsideration. 
On July 30, 1970, the Judicial Officer entered an order vacating 
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the order of June 12, 1970, “In view of respondent’s belief that 
the stipulated order would not reach the futures trading of the two 
corporations.” 


Answer. The respondent filed an answer to the complaint on 
August 24, 1970, in which he admits the jurisdictional allegations 
of the complaint, the trades and positions described therein and 
the failure to file reports, but denies any wilful violation of the 
Act. In this connection, the respondent asserts that he “thought 
he had been complying with the regulations since he had instructed 
one or more of the licensed brokers handling transactions for him 
to file the required reports,” and “It was not until after the dates 
specified in paragraphs IV and V of the complaint that respondent 
became aware of the fact that reports were not being filed for him 
by his brokers.” The respondent also claims in his answer that 
his failure to file reports was “merely an innocent or technical 
violation” because it was not conjoined with any other violation 
such as excessive speculation or price manipulation and was not 
intended to and did not conceal any such violations. 


Prehearing Conference. A prehearing conference was held be- 
fore Hearing Examiner Herbert L. Perlman on September 23, 
1970, in Los Angeles, California. At this conference, the parties 
stated what they considered to be the issues and their positions 
with respect thereto and reached agreement on certain eviden- 
tiary and procedural matters. The parties were in agreement that 
one of the issues involved in the proceeding is whether any order 
entered herein prohibiting the respondent from directly or indi- 
rectly trading or exercising trading privileges would apply to the 
trades made and the positions held in the accounts of Luer Packing 
Company, Golden Bear Produce Distributors, Inc., United Pack- 
ing of Iowa, Inc., and Pauma Ranches, Inc. 


Oral Hearing. The oral hearing was also held in Los Angeles, 
California, on September 23, 1970. The respondent was repre- 
sented at the hearing by Neale E. Creamer, Attorney at Law, 
Webster & Creamer, Beverly Hills, California. Earl L. Saunders 
and Harold J. Reuben, Office of the General Counsel, United States 
Department of Agriculture, appeared as counsel for complainant. 
Three witnesses testified and 28 exhibits were introduced for the 
complainant and respondent and his counsel also testified. 


The Commodity Exchange Act. The Commodity Exchange Act 
is the amended name of the Grain Futures Act (Act of September 
21, 1922, c. 869, 42 Stat. 998, as amended by the Act of June 15, 
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1936, c. 545, 49 Stat. 1491, as amended, 7 U.S.C. 1970 ed.). With 
respect to futures trading in designated agricultural commodities 
the Congress found that transactions and prices on boards of 
trade “are susceptible to specultaion, manipulation, and control, 
and sudden or unreasonable fluctuations in the prices thereof fre- 
quently occur as a result of such speculation, manipulation, or 
control, which are detrimental to the producer or the consumer 
and the persons handling commodit[ies] and products and by- 
products thereof in interstate commerce, and such fluctuations in 
prices are an obstruction to and a burden upon interstate com- 
merce in commodit[ies] and the products and byproducts thereof 
and render regulation imperative for the protection of such com- 
merce and the national public interest therein.” 7 U.S.C. 5. 


The Act provides for the designation of boards of trade as 
contract markets, and all trading in futures in the commodities 
referred to in the Act—must be conducted on the designated mar- 
kets. 7 U.S.C. 2, 6 and 7. The Secretary of Agriculture may 
regulate boards of trade, futures commission merchants, floor 
brokers, and persons trading on regulated markets. 7 U.S.C. 6 
et seq. 


Section 4i of the Act provides that “It shall be unlawful for any 
person to make any contract for the purchase or sale of any com- 
modity for future delivery on or subject to the rules of any con- 
tract market unless such person shall report or cause to be re- 
ported to the properly designated officer in accordance with the 
rules and regulations of the Secretary of Agriculture * * * when- 
ever such person shall directly or indirectly have or obtain a long 
or short position in any commodity or in any future of such 
commodity, equal to or in excess of such amount as shall be fixed 
from time to time by the Secretary of Agriculture. * * * For 
the purposes of this section, the futures * * * transactions and 
positions of any person shall include such transactions and posi- 
tions of any persons directly or indirectly controlled by such 
person” (7 U.S.C. 6i). 


“If the Secretary of Agriculture has reason to believe that any 
person (other than a contract market) * * * is violating or has 
violated any of the provisions of this chapter or of the rules, 
regulations, or orders of the Secretary of Agriculture,” he may 
file a complaint against such person. 7 U.S.C. 9. Any person who 
is named as a respondent in a complaint, by the administrative 
agency, is entitled to a hearing, and if the evidence reveals a viola- 
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tion of the Act the Secretary may require all contract markets to 
refuse to such person “all trading privileges” thereon for such 
period as may be specified in the order (7 U.S.C. 9). In addition, 
the Secretary may enter an order directing that such person shall 
cease and desist from the violation involved in the case. 7 U.S.C. 
13b. 


The Act provides that any such order issued by the administra- 
tive agency, pursuant to the Act, may be reviewed by the United 
States Court of Appeals for the circuit in which the person is 
doing business and empowers the reviewing court to affirm, set 
aside, or modify the order of the agency. 7 U.S.C. 9. 

Final authority to decide cases under the Commodity Exchange 
Act has been delegated to the Judicial Officer. 36 F.R. 3210. 


The Regulations. With respect to frozen pork belly futures and 
live beef cattle futures, the regulations promulgated by the Secre- 
tary of Agriculture provide that a trader who “holds or has a 
financial interest in or controls” one or more accounts “whether 
carried with the same or with different futures commission mer- 
chants” (7 CFR 18.01(a)), in which there are in the aggregate 
open contracts in any one future on any one contract market which 
equal or exceed 25 contracts has a reportable position and must, 
while in such status, file reports with the Commodity Exchange 
Authority with respect to all transactions made and open con- 
tract positions held in all futures of the particular commodity in 
all such accounts (17 CFR 15.00(b), 15.01, 15.03, 18.00, 18.01, 
18.08). “A report shall be filed for the first day on which such 
trader acquires a reportable position, for each day thereafter on 
which he has transactions in any future of such commodity on any 
contract market * * *, and for the first day on which he no 
longer holds or controls a reportable position” (17 CFR 18.00). 
A trader mailing reports from Los Angeles, California, must have 
them “postmarked not later than midnight of the day covered by 
the report” (17 CFR 18.03). 


With respect to frozen pork belly futures and live beef cattle 
futures, the regulations also provide that each futures commission 
merchant shall report to the Commodity Exchange Authority with 
respect to any customer’s account on his books which shows a 
position of 25 contracts or more in a single future (17 CFR 
15.00 (b) and (c), 17.00). 


Hearing Examiner’s Report. The Hearing Examiner filed a 
Recommended Decision and Proposed Order on June 18, 1971. He 
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found and concluded that the respondent wilfully failed to file the 
required reports. He did not believe the respondent’s testimony 
that he did not recall receiving the complainant’s letters, stating 
(Report, pp. 12-13) : 


Respondent testified, in part, at the hearing that he could not 
recall receiving the many letters from the Commodity Ex- 
change Authority, that his secretary had retired some time 
during the period in which the letters were sent, and that 
his office was located on the premises of Luer Packing Com- 
pany and employees of that corporation signed for some of 
the letters and may have, in effect, misdirected such mail. 
Respondent’s explanations in this regard are incredible and 
not worthy of belief. Respondent clearly received the first 
2 letters sent to him by the Commodity Exchange Authority 
as he supplied some of the information requested therein 
(See complainant’s Exhibits 3, 4 and 5). It is significant in 
this connection that the first letter was signed for by an 
individual who signed Post Office return receipt cards for 
subsequent letters. Also, respondent personally signed one 
of the Post Office return receipt cards and while it is not clear 
that this duplicate card was accompanied by a letter, it seems 
to us that such card, addressed for return to the Adminis- 
trator of the Commodity Exchange Authority, would call 
respondent’s attention to a prior communication from the 
Administrator. More importantly, respondent testified at the 
hearing that in his conversations with his brokers he asked 
them if they were reporting as ‘I am getting letters.’ Further, 
it was not usual for respondent to receive letters accompanied 
by Post Office return receipt cards and it is thought that the 
receipt of such mail would be noted. While respondent’s office 
procedure for the receipt of mail might have been somewhat 
loose, it appears that he received the letters sent to him by 
the Commodity Exchange Authority. 
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The Examiner also did not believe the respondent’s testimony 
that he thought his brokers were filing the reports for him, stating 
(Report, p. 13) : 


Respondent next contends that he instructed brokers through 
whom he traded in live beef cattle and frozen pork belly 
futures to file the required reports for him and that he 
thought that they had done so. While such explanation could 
initially have some probative value, it seems to us that the 
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many letters to respondent from the Commodity Exchange 
Authority, his telephone conversations with employees of the 
Commodity Exchange Authority, his receipt of the letter 
-from the Administrator and his failure even to file reports 
with respect to trades made after service of the complaint 
herein upon him completely destroys any credence in re- 
spondent’s alleged belief that his brokers were filing the 
required reports. After eleven letters over a fifteen month 
period and two telephone conversations respondent could not 
still believe that such was the case. In addition, where he 
traded through several brokers, they would not necessarily 
know that reports were due. 


It is patent, it appears to us, that respondent’s failures to 
file reports as set forth in the complaint and found in the 
Findings of Fact herein constitute willful violations of sec- 
tion 4i of the act * * *. 


The Hearing Examiner issued a proposed order requiring the 
respondent to cease and desist from failing to file required reports 
and denying “all trading privileges” in futures contracts to the 
respondent for 45 days, such order “to apply to all trading done 
and all positions held directly by the respondent, either for his 
own account or as the agent or representative of any other person 
or firm, or indirectly by respondent” (Report, pp. 21-22). He held 
that futures transactions during the suspension period by the 
corporations owned and controlled jointly by the respondent and 
Sam Perricone would not violate the order (Report, pp. 14-20). 


Complainant’s Exceptions to Examiner’s Report, Petition to 
Reopen Hearing, and Oral Argument. The complainant filed 
exceptions to the Examiner’s findings, conclusions, and order. No 
exceptions were filed by the respondent. 


The complainant also petitioned to reopen the hearing to intro- 
duce new evidence which occurred after the close of the hearing 
consisting “of testimony of officials of the Commodity Exchange 
Authority, and official records filed with the Commodity Exchange 
Authority, which will show that the respondent was in reporting 
status in pork bellies from March 22, 1971, to June 25, 1971; that 
he traded in pork bellies on numerous occasions during that time 
period; and that he failed to report such trades as required by 
the Commodity Exchange Act and regulations issued thereunder.” 


The petition was denied by the Judicial Officer on the ground 
that it would delay the proceeding unnecessarily since the “addi- 
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tional facts, if proven, would merely confirm what the Hearing r 
Examiner has already found to be true.” 


Oral argument before the Judicial Officer was held in Los 
Angeles, California, on September 16, 1971. 

Tentative Decision and Order. A tentative decision and order 
was filed on January 10, 1972, by the Judicial Officer. Comments 
were filed by the parties. The final decision and order is substan- 
tially the same as the tentative decision and order. 


FINDINGS OF FACT 


1. The respondent, Louis Romoff, is an individual whose busi- 
ness address is 3026 East Vernon, Vernon, California. The re- 
spondent and Sam Perricone are and have been engaged as asso- 
ciates or partners in various business enterprises, including, 
among others, the real estate and meat packing businesses. 
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2. Luer Packing Company and Golden Bear Produce Distrib- 
utors, Inc., are California corporations with their office and place 
of business at 3026 East Vernon, Vernon, California. United 
Packing of Iowa, Inc., was during the period involved herein an 
Iowa corporation with its office and place of business at 1200 
Cunningham Drive, Sioux City, Iowa. Pauma Ranches, Inc., is 
a California corporation with its office at 818 Linden Street, Los 
Angeles, California. Luer Packing Company and United Packing 
of Iowa, Inc., are and have been during the period involved herein 
engaged in manufacturing and preparing meats and meat food 
products for sale and marketing these commodities. The respond- 
ent testified that “Golden Bear [Produce Distributors, Inc.] being 
the purchasing and transportation part of our Luer Packing Com- 
pany, buys most of the meat from the Luer Packing Company and 
transports it” (Tr. 105; see also, Tr. 188-139). Pauma Ranches, 
Inc., is and has been engaged in owning and operating orange 
groves and marketing the yield therefrom. 
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3. The respondent and Sam Perricone were, during the period 
involved herein, the only shareholders of the firms referred to in 
Finding of Fact 2, each owning 50 percent of the stock of each 
firm, and they completely dominated and controlled such firms 
and their assets. The respondent and Sam Perricone own as 
tenants in common the land and the buildings housing the office 
and place of business of Luer Packing Company and Golden Bear 
Produce Distributors, Inc., and certain other real estate such as : 
orange groves and avocado groves, which they operate in part- | 
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nership. Neither the respondent nor Sam Perricone receives any 
salary from Golden Bear Produce Distributors, Inc. 


4. The Chicago Mercantile Exchange is now, and was at all 
times mentioned herein, a duly designated contract market under 
the Commodity Exchange Act. At all such times, a live beef cattle 
futures contract on such exchange was a contract calling for the 
future delivery by the seller and the receipt by the buyer of 
40,000 pounds of live beef cattle. At all such times, a frozen pork 
belly futures contract on the Chicago Mercantile Exchange was 
a contract calling for the future delivery by the seller and the 
receipt by the buyer of 30,000 pounds of frozen pork bellies. All 
of the live beef cattle futures trades and positions and all of the 
frozen pork bellies futures trades and positions, described in the 
Findings of Fact, were made and carried on the Chicago Mercan- 
tile Exchange. 


5. For the past several years, Golden Bear Produce Distributors, 
Inc., and Luer Packing Company have traded substantially in 
various commodity futures, primarily live beef cattle futures and 
frozen pork belly futures, through several futures commission 
merchants. Respondent gave to the futures commission merchants 
the orders calling for the trades made for each of these accounts, 
and exercised control over the accounts, after discussing the fu- 
tures transactions with Sam Perricone. Each day before trading 
in these accounts, the respondent and Sam Perricone would meet 
in the morning to discuss the business that might be available or 
that had been transacted the previous day by Luer Packing Com- 
pany or Golden Bear Produce Distributors, Inc. Respondent and 
Sam Perrcione would decide what futures positions the corpora- 
tions might take that day and respondent would then inform Sam 
Perricone periodically as to “what the market was doing” (Tr. 
106). Thereafter, the respondent gave trading orders to the 
futures commission merchants. 


The respondent and Sam Perricone “are very successful in 
winning bids on U. S. Government bacon contracts,” and they 
“use the Golden Bear account to hedge their meat commitments” 
(Tr. 59). Trading in the Golden Bear account consisted “pri- 
marily of hedges” but there were “some speculative trades placed 
into the account” (Tr. 59). 


For approximately the past five years, the respondent also 
traded substantially in live beef cattle futures and in frozen pork 
belly futures through several futures commission merchants in 
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accounts carried in the respondent’s own name. The respondent 
originated and was responsible for the trading orders in these 
accounts and exercised control over the accounts. Occasionally, 
in accordance with the respondent’s instructions and with the 
permission of Sam Perricone, funds were transferred between 
the trading accounts carried in the respondent’s name and those 
carried in the names of Luer Packing Company and Golden Bear 
Produce Distributors, Inc. This was done to effect a quick trans- 
fer of funds and adjustments were soon made between the 
respondent and the corporations to retransfer funds to the party 
to whom they belonged. 


6. On each day during the period from September 1, 1969, to 
October 8, 1969, both inclusive, the respondent had a reportable 
position in live beef cattle futures because of the fact that the 
open contract positions held by the respondent in such futures 
on the Chicago Mercantile Exchange in a trading account carried 
by the respondent in his own name ranged between 50 and 75 
contracts in a single future. On September 3 and 10, 1969, while 
the respondent was in reporting status, and on October 9, 1969, 
when the positions held by the respondent in live beef cattle 
futures were reduced below the reporting level, transactions in 
such futures were made on the Chicago Mercantile Exchange for 
said account, but the respondent submitted no reports to the 
Commodity Exchange Authority with respect to such transac- 
tions and the resulting positions. 


7. On each day during the periods from September 24, 1969, to 
October 30, 1969, both inclusive, and from November 7, 1969, to 
November 11, 1969, both inclusive, the respondent had a report- 
able position in frozen pork belly futures because of the fact that 
the open contract positions held by the respondent in such futures 
on the Chicago Mercantile Exchange in trading accounts with 
two firms carried by the respondent in his own name ranged in 
the aggregate between 25 and 85 contracts in a single future. 
On September 24, 25, 26 and 80, 1969, October 1, 2, 3, 13, 20, 21, 
22, 24, 27, 28, 29 and 30, 1969, and November 7 and 11, 1969, 
while the respondent was in reporting status, and on October 31, 
1969, when the positions held by the respondent in frozen pork 
belly futures were reduced below the reporting level, transactions 
in such futures were made on the Chicago Mercantile Exchange 
for one or both of the said accounts, but the respondent submitted 
no reports to the Commodity Exchange Authority with respect to 
such transactions and the resulting positions. 
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8. Between June 25, 1968, and September 24, 1969, the Com- 
modity Exchange Authority communicated with the respondent 
in writing 11 times because of his failure to file reports required 
to show reportable transactions and positions in live beef cattle 
futures and frozen pork belly futures, but received only some 
reports up to a report for September 13, 1968. The respondent 
failed to comply with almost all of the requests to file reports 
made in the 11 letters (Tr. 20-41). On August 30, 1968, and 
again on August 138, 1969, representatives of the Commodity 
Exchnage Authority spoke with the respondent over the tele- 
phone with respect to his delinquencies in submitting reports 
(Tr. 32-38, 37-88). In the conversation on August 30, 1968, the 
respondent stated that “up to that time he misunderstood that he 
was supposted to file reports” and that he “thought that each 
broker would file a report for him” (Tr. 32-33). In the conver- 
sation on August 13, 1969, the respondent promised that the 
necessary reports would be filed (Tr. 38), but no reports were 
received. On September 24, 1969, the Administrator of the Com- 
modity Exchange Authority sent a letter by certified mail to the 
respondent calling attention to his delinquencies in submitting 
reports, and advising the respondent that he should file all re- 
quired reports on or before October 10, 1969, and warning him 
that continued failure to file such reports could result in the 
institution of administrative proceedings directed toward the 
denial of trading privileges on all contract markets (Comp. Exs. 
15, 28; Tr. 154-156). Notwithstanding this eleventh letter dated 
September 24, 1969, no reports were filed (Answer, paragraphs 
II through V, Tr. 20-21), and the respondent failed to file required 
reports thereafter in September and on 15 occasions in October 
and November 1969. 


All of the violations involved in this case occurred after 10 of 
the 11 written notices were sent to the respondent concerning the 
reporting requirements. Both telephone conversations relating to 
the reporting requirements, between the respondent and per- 
sonnel of the Commodity Exchange Authority, occurred prior to 
all of the violations involved in this case. The violations on the 


22 occasions involved in this case were deliberate, flagrant, and 
wilful. 


The respondent’s failure to report was not for the purpose of 
concealing any other violations of the Act, such as exceeding 
trading limits or manipulation of prices. 
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CONCLUSIONS 
I 


The issues before the Judicial Officer relate to the sanction 
to be imposed against the respondent for failing to file required 
reports on 22 occasions from September to November, 1969. The 
respondent admits that the required reports were not filed (An- 
swer to Complaint, paragraphs I-II). 


During the 15-month period from June 25, 1968, to September 
24, 1969, the complainant sent 11 letters to the respondent be- 
cause of his reporting violations (Comp. Exs. 3, 6-15). Six of 
the letters were by certified mail, with a return receipt obtained 
(Comp. Exs. 8, 8, 10, 11, 14, 15). Seven of the letters referred 
to seven different periods of reporting violations by the respond- 
ent occurring from June 1968 to June 1969 (Tr. 23-40; Comp. 
Exs. 3, 6, 9, 10, 11, 12, 18), i.e., shortly prior to the period of 
reporting violations from September to November, 1969, in- 
volved in this case. Three of the letters called the respondent’s 
attention to violations which were previously referred to in other 
letters (Tr. 23-40; Comp. Exs. 7, 8, 14), and the last letter re- 
ferred to some of the violations involved in the present case 
(Comp. Ex. 15). The respondent failed to comply with almost 
all of the requests to file reports made in the 11 letters (Tr. 
20-41). 


The first two letters to the respondent (Comp. Exs. 3, 4) en- 
closed a form which was completed and signed by the respondent 
on July 29, 1968 (Comp. Ex. 5). It stated at the top in promi- 
nent type “NOTICE: Failure to file a report required by the 
Commodity Exchange Act and the regulations thereunder, or the 
filing of a false or fraudulent report may be a basis for adminis- 
trative action under 7 U.S.C. Sec. 9 * * * .” 


The certified letter to the respondent dated February 10, 1969, 
stated that “Failure to file such reports will be seriously regarded 
by this agency” (Comp. Ex. 11). 


The last letter to the respondent, dated September 24, 1969, 
and sent by certified mail, stated that if the respondent failed 
to file the required reports, “we shall have to consider taking 
formal action which could result in denying you trading privileges 
on all contract markets. To avoid such action you should file all 
required reports on or before October 10, 1969, with our Chicago 
office as indicated, and take the necessary precautions to insure 
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that all future reports are filed in accordance with reporting 
requirements” (Comp. Ex. 15). The respondent did not file the 
reports referred to in that letter and most of the violations in 
this case occurred after that letter was received by the respond- 
ent. 


Twice the respondent was asked to file required reports in 
telephone conversations. Robert P. Shiner, Chief of the Trading 
Branch in the Chicago Office of the Commodity Exchange Au- 
thority (Tr. 19), testified that after the respondent had ignored 
several written requests to file reports, he asked one of the re- 
spondent’s brokers to try to get him to file the reports (Tr. 27- 
83). The broker talked to the respondent, and the respondent 
then telephoned Mr. Shiner on August 30, 1968 (Tr. 31-32). Mr. 
Shiner testified that the respondent “pointed out that up to that 
time he misunderstood that he was supposed to file reports. He 
thought that each broker would file a report for him” (Tr. 32- 
33). Mr. Shiner testified: “I understood that he would file re- 
ports and that he understood such reports were required on Form 
1403 for frozen pork bellies” (Tr. 33). 


About a year later, and after 9 of the 11 letters had been sent 
to the respondent, another employee of the Commodity Exchange 
Authority telephoned the respondent on August 13, 1969, and 
told him that the required reports were not being received. The 
respondent said that he would file all required reports (Tr. 37-38; 
Comp. Ex. 14), but he did not file them (Tr. 39). 


All of the 22 violations alleged in this case occurred after the 
two telephone conversations and after 10 of the 11 letters were 
sent to the respondent notifying him of the reporting require- 
ments. The last letter advising the respondent that “‘we shall 
have to consider taking formal action” if he did not file all re- 
quired reports (Comp. Ex. 15) was dated September 24, 1969, 
and reports were not received thereafter in September, October, 
and November, 1969. 


The respondent failed to file reports even after the complaint 
in this case was filed (Tr. 11-18; Comp. Exs. 16A, 16B, 16C). 


It is not surprising that the Hearing Examiner, who saw and 
heard the respondent testify, concluded that the respondent’s 
testimony that he could not recall receiving the letters from the 
Commodity Exchange Authority and that he believed brokers 
were filing the reports for him was incredible or not worthy of 
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belief (Report, pp. 12-13). I would reach the same conclusion 
from the record even aside from the weight that should be given 
to the Hearing Examiner’s determination as to the credibility 
of an orally testifying witness (see National Labor Relations 
Board v. Swinerton, 202 F.2d 511, 514 (C. A. 9), certiorari de- 
nied, 346 U.S. 814; National Labor Relations Board v. Dinion 
Coil Co., 201 F.2d 484, 490 (C. A. 2); Cella v. United States, 208 
F.2d 783, 788, certiorari denied, 347 U.S. 1016). 


Record keeping and reporting requirements are customary 
features of Federal regulatory programs. See, e.g., United States 
v. Ruzicka, 329 U.S. 287, 288-289, 298; United States v. Darby, 
312 U.S. 100, 125; Electric Bond Co. v. Comm’n., 303 U.S. 419, 
439; Interstate Commerce Commission v. Goodrich Transit Co., 
224 U.S. 194, 204-216; Baltimore & Ohio RR. v. Interstate Com- 
merce Com., 221 U.S. 612, 620-623; Hyatt v. United States, 276 
F.2d 308, 312 (C. A. 10); Panno v. United States, 203 F.2d 504, 
510 (C. A. 9); United States v. Turner Dairy Co., 166 F.2d 1 
(C. A. 7), certiorari denied, 335 U.S. 813; United States v. Turner 
Dairy Co., 162 F.2d 425, 425-428 (C. A. 7), certiorari denied, 
332 U.S. 836; Bartlett Frazier Co. v. Hyde, 65 F.2d 350 (C. A. 7), 
certiorari denied, 290 U.S. 654. 


A former Administrator of the Commodity Exchange Author- 
ity explained the importance of receiving futures trading reports 
as follows: * 


The first requisite for effective regulation is to know the 
facts. The basic means for obtaining regularly the current 
facts on futures trading operations continues to be the re- 
porting system under which daily reports are obtained from 
exchange clearing members, commodity brokers, and large 
traders. These reports, required by regulations under the 
Commodity Exchange Act, are also the basis for the release 
of summary data on futures trading to the public. 


“The daily reports from large traders provide essential infor- 
mation on speculative and hedging transactions in the upper 
levels of market activity.”* “The reporting and record keeping 
provisions of section 4i are needed to assist in determining 
whether limits on speculative trading or positions fixed by the 





1Mehl, Futures Trading Under The Commodity Eachange Act, 1946-1954 (U.S.D.A. 
1954), p. 28. 

2Mehl, “The Futures Markets,”’ in Marketing, The Yearbook of Agriculture, 1954 
(U.8.D.A.), p. 829. 
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Commission as provided by section 4a of the act have been vio- 
lated” (Sen. Rep. No. 947, 90th Cong., 2d Sess., p. 8). The re- 
ports aid the Commodity Exchange Authority in preventing and 
suppressing price manipulations and unwarranted price fluctua- 
tions caused by large traders by providing a basis for establish- 
ing limits on trading and maximum positions. They enable the 
Commodity Exchange Authority to appraise the hedging and 
speculative composition of the market and to assess the qualifica- 
tions of the exchanges as continuing to meet the requirements of 
a contract market (Oral Arg. p. 17).° 


Only large traders are required to file reports. A trader must 
have 25 contracts of live beef cattle futures or 25 contracts of 
pork belly futures before he must file reports (17 CFR 15.03). 
Each live beef catle future is for 40,000 pounds (Tr. 10), so a 
trader must be trading in 1,000,000 pounds of live beef cattle 
before he must file reports, or $285,000, at 2814 cents per pound.‘ 
Each pork belly future is for 30,000 pounds (Tr. 10), so a re- 
porting trader must be trading in 750,000 pounds of pork bellies, 
or $311,250, at 4114 cents per pound. 


The respondent’s maximum positions reached 75 contracts in 
cattle futures (Comp. Ex. 1), or 3,000,000 pounds ($855,000, 
at 2814 cents per pound), and 85 contracts in pork belly futures, 
or 2,550,000 pounds ($1,058,250, at 4114 cents per pound). 


Although the Commodity Exchange Authority receives reports 
from futures commission merchants as to certain transactions 
of their customers who are in a reportable position, traders can 
easily avoid such reporting by dealing with several brokers. Also, 
the futures commission merchants report only transactions in 
those futures which are in a reportable position (e.g., 25 or more 
contracts of February pork bellies) whereas a trader who has a 
reportable position in one future (e.g., 25 or more contracts of 
February pork bellies) must also report transactions in every 
future of that commodity (e.g., March and July pork bellies) even 





3 The reports also enable the Commodity Exchange Authority to comply with Con- 
gressional requests for the names of large futures traders pursuant to the Act. 
7 U.S.C. 12-1. For example, on December 17, 1971, the Department responded to a 
request from the Committee on Agriculture, House of Representatives, for the names 
of all traders holding reportable positions in wheat, grain sorghums, and corn from 
November 23, 1971, to December 138, 1971 (see USDA press release 4188-71). 

4The price of 28% cents per pound is from the Chicago Mercantile Eachange Year- 
book, 1969-1970, p. 219. 

5 The price of 41% cents per pound is from the Chicago Mercantile Hachange Year- 
book, 1969-1970, p. 128. 
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though the trader’s position in the other futures is less than 25 
contracts (Tr. 45; 17 CFR 15.00(b) and (c) ; 17.00; 18.00). The 





Commodity Exchange Authority can properly perform its regu- Mi 
latory functions only if it receives reports from traders as well — 
as from futures commission merchants.® a 
Many of the respondent’s transactions in pork belly futures Mi 
involved in the reporting violations at issue in this case would a 
not have been reported by the futures commission merchants 
because he was trading through two different futures commis- 
sion merchants or because the futures commission merchants ; 
are required to report only the particular future which is in a an 
reporting status rather than all futures of such commodity. Re- “ 
ports as to the respondent’s pork belly transactions were due to th 
be filed by the respondent and would not have been filed by the th 
futures commission merchants (17 CFR 15.00(b) and (c), 15.03, 
17.00), on the following dates in 1969 (Comp. Ex. 2): th 
February Future March Future July Future “J 
September 24 (Stone) September 30 (Stone) September 24 (Stone) : 
September 30 (Stone) September 26 (Andco) th 
October 20 (Stone) 
October 20 (Stone) October 21 (Stone) October 21 (Stone) pl 
October 22 (Stone) October 22 (Andco di 
October 24 (Andco) November 11 (Stone) and Stone) pl 
October 27 (Andco) October 27 (Andco) 
October 31 (Andco) October 31 (Andco) 
November 7 (Andco) > 
Similarly, during May 1970, several months subsequent to the 
complaint (which was filed in this case on February 18, 1970), of 
the respondent was in a reporting position in pork belly futures, t] 
but he failed to file reports, and reports would not have been n 
filed by the four futures commision merchants through which he p 
was trading on the following dates (Tr. 11-18; Comp. Exs. 16A, . 
16B, 16C): D 
a 
te 
6 When the Commodity Exchange Authority receives a report from a futures com- Vv 
mission merchant showing that a trader is in a reporting status, it sends the trader A 
a notice to file reports, together with reporting forms (see, e.g., Comp. Exs. 3, 6, 12, 
13). The trader who receives such a notice has already violated the Act (7 U.S.C. 2 
61) and the regulations (17 CFR 18.00) because he is required to file the reports ¢ 
on his own initiative without waiting for any notice. However, as a matter of 
administrative practice, notices are given to the traders to file reports and no 2 
formal action is instituted unless such notices are disregarded or unless unusual I 


circumstances exist. 
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May Future July Future August Future 
(Comp. Ex. 16A) (Comp. Ex. 16B) (Comp. Ex. 16C) - 

May 4 (Siegel) May 4 (Siegel) May 7 (Siegel) 
May 5 (Andco) May 12 (Stone) May 11 (Hutton) 
May 6 (Andco & Hutton) May 14 (Siegel) May 12 (Hutton) 
May 11 (Siegel) May 21 (Hutton) May 14 (Siegel) 
May 14 (Siegel) May 26 (Siegel) May 18 (Hutton) 
May 15 (Siegel) May 21 (Andco) 
May 21 (Andco) May 25 (Stone) 


May 26 (Siegel) 


Although there is no reason to believe that the respondent was 
intentionally trading in a manner to keep his positions at any 
one brokerage firm below the reporting limit, this demonstrates 
that the Commodity Exchange Authority cannot rely solely on 
the broker’s reports. 


There are about 1,200 traders who file reports each day with 
the Commodity Exchange Authority. If this small agency, with 
a staff of about 160 persons supervising trading in over $110 
billion worth of futures contracts annually on 20 exchanges, had 
to bring many formal actions against large traders to compel 
them to file reports, it would completely disrupt the regulatory 
program of the agency. No doubt that is why the agency sent 
11 letters to the respondent and talked to him twice on the tele- 
phone before bringing a formal action in this case. 


In determining the appropriate sanction to be issued in this 
case, it is helpful to consider, first, some general principles as 
to administrative sanctions. 


The administrative proceeding in this case does not partake 
of the esential qualities of a criminal proceeding. In permitting 
the respondent to trade on the commodity markets, the Govern- 
ment has, in effect, granted him a privilege. Suspension of the 
privilege for failure to comply with the statutory standard “is 
not primarily punishment for a past offense but is a necessary 
power granted to the Secretary of Agriculture to assure a proper 
adherence to the provisions of the Act.” Nichols & Co. v. Secre- 
tary of Agriculture, 131 F.2d 651, 659 (C. A. 1). Accord: Kent 
v. Hardin, 425 F.2d 1346, 1849 (C. A. 5); Blaise D’Antoni & 
Associates, Inc. v. Securities & Exchange Com’n., 289 F.2d 276, 
277 (C. A. 5), certiorari denied, 368 U.S. 899; Hastern Produce 
Co. v. Benson, 278 F.2d 606, 610 (C. A. 3) ; Cella v. United States, 
208 F.2d 788, 789 (C. A. 7), certiorari denied, 347 U.S. 1016; 
Irving Weis & Co. v. Brannan, 171 F.2d 232, 235 (C. A. 2); 
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Helvering v. Mitchell, 303 U.S. 391, 399; Nelson v. Secretary of 
Agriculture, 183 F.2d 458, 456 (C. A. 7); Board of Trade of City 
of Chicago v. Wallace, 67 F.2d 402, 407 (C. A. 7), certiorari 
denied, 291 U.S. 680; and Farmers’ Live Stock Commission Co. 
v. United States, 54 F.2d 375, 8378 (E.D.Ill.). See, also, Ex parte 
Wall, 107 U.S. 265, 287-290; Hawker v. New York, 170 U.S. 189, 
190-200 ; Stewart & Bro. v. Bowles, 322 U.S. 398, 406-407; Brown 
v. Wilemon, 139 F.2d 730, 731-782 (C. A. 5); Chamberlain, 
Dowling, and Hays, The Judicial Function in Federal Adminis- 
trative Agencies (1942), pp. 93-95. 


The function of an administrative sanction is “deterrence 
rather than retribution” (Schwenk, “The Administrative Crime, 
Its Creation and Punishment By Administrative Agencies”, 42 
Mich. L. Rev. (1948) 51, 85). 


Under the foregoing authorities, the sanction should, inter 
alia, be adequate to deter the respondent from future violations. 


In Beck v. Securities and Exchange Commission, 430 F.2d 678, 
675 (C. A. 6), the court questioned, without deciding, whether 
a suspension order may also be used to deter others in the regu- 
lated industry from committing similar violations. However, 
anyone intimately acquainted with the administration of a reg- 
ulatory program knows that it is necessary to at least consider, 
as one of many relevant circumstances, the effect of the sanction 
in a particular case on others in the regulated industry. See e.g., 
American Air Transport and Flight School, Inc., Enforcement 
Proceeding, 2 Pike & Fisher Ad. L. 2d 213, 215 (C.A.B.). See, 
also, the dissenting opinion in Beck v. Securities and Exchange 
Commission, 413 F.2d 832, 834 (C. A. 6). 


The remedial provisions of a regulatory program would be 
drastically affected if the agency could consider the effect of a 
sanction only on the respondent and not on others. It is well 
recognized that persons regulated by a governmental agency keep 
abreast of administrative proceedings, and the actions of poten- 
tial violators could be significantly affected by the sanctions im- 
posed against other persons. 


If administrative sanctions are too lenient, rather than being 
a deterrent, they will be a stimulant to violations by others. 
Since, as stated above, the purpose of a suspension order is to 
“assure a proper adherence to the provisions of the Act,” the 
deterrent effect on the respondent and on other persons subject 
to the regulatory program must be considered. 
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Another principle is that, in general, there should be a reason- 
able relation between the sanction and the unlawful practices 
found to exist.’ In other words, the more serious the violation, 
the more severe should be the sanction. 


In addition, insofar as practicable, the sanctions imposed under 
a regulatory Act against different violators for similar violations 
should be reasonably uniform. From the beginning, the Judicial 
Officer has recognized that “[dJisciplinary action taken under 
* * * [a regulatory] act should follow some general pattern, 
* * * go that one order will not be entirely out of line with 
another involving similar violations.” In re Watkins Commission 
Company, Inc., 4 Agriculture Decisions 395, 400. See, also, In re 
Arnold Fairbank, 27 Agriculture Decisions 1371, 1384; In re 
Nolan E. Poovey, Jr., 27 Agriculture Decisions 1512, 1520-1522; 
In re Boone Livestock Company, Inc., 27 Agriculture Decisions 
475, 503; In re Milton Silver, d/b/a Chambersburg Livestock 
Sales, 21 Agriculture Decisions 1438, 1452. 


In applying these general principles to the facts in this case, 
we will consider, first, the sanction that should be imposed against 
the respondent without regard to the effect that a suspension of 
his trading privileges might have on the corporations jointly 
owned by the respondent and his partner, Sam Perricone. 


Insofar as the respondent’s personal futures trading is con- 
cerned, it is helpful in determining the sanction to recognize that 
his trading is in the nature of gambling. He buys or sells futures 
contracts on the Chicago Mercantile Exchange with the intent of 
making a profit when he offsets his futures transactions on the 
Exchange at a later date. Such trading is euphemistically, and 
more accurately for some purposes, referred to in futures trad- 
ing parlance as speculating—rather than gambling. But the in- 
tention of a futures trader speculator is no different than the 
intention of a gambler. 


There is, of course, a difference between speculating in futures 
and gambling in that speculators on futures exchanges perform 





7 American Power Co. v. Securities and Exchange Commission, 829 U.S. 90, 112-118; 
Phelps Dodge Corp. v. Labor Board, 813 U.S. 177, 194; Kent v. Hardin, 425 F. 2d 1846, 
1849-1850 (C. A. 5); Great Western Food Distributors v. Brannan, 201 F. 2d 476, 
484, (C. A. 7), certiorari denied, 345 U.S. 997; Daniele v. United States, 242 F. 2a 89, 
42 (C. A. 7), certiorari denied, 854 U.S. 939; G. H. Miller € Co. v. United States, 
260 F. 24 286 (C. A. 7), certiorari denied, 359 U.S. 907; In re Electric Power 4 Light 
Corp., 176 F. 24 687, 692 (C. A. 2); Irving Weise ¢ Co. v. Brannon, 171 F. 2d 282, 
285 C. A. 2); Wright v. Securities and Eachange Commission, 112 F. 2d 89, 95 
(C. A. 2). 
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a useful function and are essential to provide sufficient trading 
volume to assume the hedging risks.* For example, a grain mer- 
chant who owns grain and does not plan to sell it for some time 
might wish to hedge himself against a price decline by selling 
grain on the futures market. A grain processor who has entered 
into a fixed price contract to sell grain products at a future date 
and who does not have the grain on hand might wish to hedge 
himself against the risk of an increase in the price of grain by 
purchasing grain on the futures market. Since the buying hedges 
do not coincide exactly with the selling hedges as to timing and 
quantity, speculators perform a necessary function in providing 
sufficient trading volume to assume the hedging risks. “Specula- 
tion supplies needed risk capital, increases the volume of trade 
to allow easy market entry and regress, and keeps the various 
markets in alignment through inter-market trading operations.” 
Cargill v. Hardin, — F.2d — (C. A. 8), opinion dated December 
7, 1971. 


In considering whether speculation on futures markets should 
be considered as illegal gambling, it is appropriate to recognize 
that a “gamble involves the deliberate creation of a risk in the 
hope of correctly forecasting the outcome of a game or other 
event to win a wager with an opponent” whereas a “speculation, 
on the contrary, is the assumption of a risk existing in the nature 
of an enterprise” and the “only way to reduce the hazards of 
such a risk is to pass it on to someone else who may specialize in 
such risk-taking—or speculation.” ® But the distinction between 
speculation and gambling “‘doesn’t depend on the intention of the 


8See Campbell, “Trading in Futures Under the Commodity Exchange Act,” 26 
George Washington Law Review (1958), pp. 219-220; Baer and Saxon, Commodity 
Ezchanges and Futures Trading (1949), pp. 53-54, 73; Clark and Clark, Principles of 
Marketing (3d ed. 1942), pp. 533-534; VII Report of the Federal Trade Commission 
on the Grain Trade (1926), pp. 13-15; Hearings Before the Subcommittee on Domestic 
Marketing of the Committee on Agriculture, House of Representatives, 85th Cong., 1st 
Sess., on H.R. 376, H.R. 1933, H.R. 1935, H.R. 3418, H.R. 5236, and H.R. 5732 (1957), 
p. 10; H. Rep. No. 743, 90th Cong., Ist Sess., p. 2. 

9 Comomdity Trading Manual, Board of Trade of the City of Chicago (1966), p. 41. 
See, also, Baer and Saxon, Commodity Harchanges and Futures Trading (1949), pp. 58- 
63; Hubbard, Cotton and the Cotton Market (1928), pp. 431-432; Baer and Wood- 
ruff, Commodity Exchanges (1929), pp. 124-127; Commodity Trading Manual, Board 
of Trade of the City of Chicago (1966), p. 41; Hoffman, Future Trading Upon Organ- 
ized Commodity Markets in the United States (1932), pp. 115-117. Speculation on 
futures markets is frequently distinguished from gambling on the ground that futures 
speculators intend to make or take delivery of the commodity involved, but that 
distinction is not sound. See In re David G. Henner, 30 Agriculture Decisions 1151, 
1270-1280. ‘The “most common characteristic of these [futures] contracts is that not 
one in a hundred is ever consummated by receipt or delivery of the actual physical 
product” (118 Cong. Rec. 84405). 
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participant so much as it does on the classification of risk involved 
in each” (emphasis in original, Belveal, Commodity Speculation 
with Profits in Mind (1967), p. 1. The intention of the futures 
speculator is the same as the intention of the gambler—to make 
a quick, large profit from a relatively small investment.’° 


Notwithstanding the benefits of speculation, it would be soph- 
istry to attribute to speculators altruistic motives. In consider- 
ing the sanction to be imposed against a speculator who has 
another occupation and who is just trading in futures for addi- 
tional profit, the length of the sanction can be placed in better 
perspective if we ask the question: “How long should he be pro- 
hibited from gambling on the exchanges because of his viola- 
tion?” ™ 


Another factor to be considered is that, mathematically, there 
is as much chance of losing on a speculative trade as there is 
on winning. There is an important distinction between a com- 
modity market and a stock market. In the case of a stock market, 
when prices are rising all persons involved can make money 
(except for the few short sellers). But in the case of a commodity 
market, since “markets do not manufacture money, but merely 
transfer money (or values) from the pockets of the losers to the 
pockets of the winners, it should be abundantly clear that for 
every market profit, there must be a market loss” (Belveal, Chart- 
ing Commodity Market Price Behavior (1969), p. 37). Therefore, 
when commissions are considered, mathematically, there is less 
than a 50 percent chance of winning on any speculation. 


Most traders believe that their chances are better than 50 
percent because they feel that they have peculiar knowledge as 
to future supply and demand conditions with respect to the com- 
modities in which they are trading. Needless to say, however, 
there are undoubtedly just as many experts with peculiar knowl- 
edge who are on the other side of the market from them.” As 
stated in one futures trading text— 





10 The initial margin required for futures trading is about 5 to 10 percent of the 
value of the contract. “There are few other financial situations in which a dollar 
can enjoy such leverage.” Beleveal, Commodity Speculation with Profits in Mind 
(1967), p. 49. The “objective of professional speculation is that of seeking profit. 
There is—there can be—no other economic justification for voluntary speculation.” 
Id. at p. 7. See, also, Hoffman, Future Trading Upon Organized Commodity Markets 
i the United States (1932), pp. 115-116. 

11 Although the futures markets need speculators, they do not need the few who 
refuse to comply with the law. 

12 Belveal, Charting Commodity Market Price Behavior (1969), pp. 125-201. 
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If speculators could buy and sell futures contracts in the 
exclusive frame of reference of changing supply/demand 
balances, the fundamentalists who understand price elas- 
ticity theory and projective techniques would “own the 
market” in short order. But it doesn’t work this way. The 
market may not be human, but its users are—and they 
render human judgments. Knowledge, ignorance, fear, sa- 
gacity, charity and greed are all part of the complex equa- 
tion that is spelled out in the form of “market price.” ™ 


> OW. Jd OO aH es 


Hence from a mathematical viewpoint, there is as much chance 
of saving a speculator money by suspending his trading privileges 
as there is of costing him money."* 


Moreover, there are many alternatives for speculation avail- 
able to a respondent whose trading privileges have been sus- 
pended. For example, he can speculate in nonregulated commod- 
ities on the futures exchanges or he can speculate on the stock 
market. 


There are many professional speculators whose sole source of 
income is the money derived from their futures trading specula- 
tions. An order depriving such a professional speculator from 
trading in futures deprives him of his full source of income dur- 
ing the period of the suspension. The respondent, on the other 
hand, is involved in managing, with his partner, Sam Perricone, 
four corporations. Any money that he derives from futures trad- 
ing merely supplements his income. Hence a lengthy suspension 
would not have the same effect on the respondent as the same 
sanction would have on a professional speculator whose only 
source of income is derived from futures trading. 


LSEes2 SP t votre estawaadnye 


Considering the facts that the respondent’s violations were ci? 
deliberate, flagrant and repeated, most occurring after 11 written en 
and two oral notifications as to the reporting requirements; that fir 
the 22 violations in this case occurred shortly after seven other th 
periods of reporting violations—each of which was called to the an 
respondent’s attention; and that the respondent continued to an 
violate the reporting requirements after the complaint was filed 
in this case, I believe that an order denying his personal trading 


13Jd. at p. 234. See, also, Hoffman, Puture Trading Upon Organized Commodity = 
Markets in the United States (1982), p. 259; Converse and Huegy, Elemente of u 
Marketing (84 rev. ed. 1946), p. 250. Pret 
4A recent futures trading text begins by saying that “Little space has been devoted Ohe 
in these pages to the hugh winnings and equally monumental losses of the ‘big time 14 
operators.’” Belveal, Commodity Speculation with Profite in Mind (1967), pp. ix-x. viol 
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privileges for three years is appropriate.** Such an order has 
no more impact on the respondent than would a similar order 
denying trading privileges for three years to a doctor, a lawyer, 
or a housewife who liked to speculate in futures contracts and 
who repeatedly refused to file required reports. A cease and 
desist order should also be issued to help deter the respondent 
from violating the Act in the future. 


The respondent contends in his brief, pp. 25-26, that prior 
sanctions imposed under the Act were not as severe as the six- 
month suspension requested by the complainant in this case. 
Under the complainant’s construction of its requested six-month 
suspension, the four corporations referred to in the Findings of 
Fact could not engage in any trading, speculative or hedging, 
during the suspension period. The inability of the firms to hedge 
their meat commitments during the period of the respondent’s 
suspension would be particularly damaging to their business ac- 
tivities (Tr. 105, 139-147; see, also, Respondent’s Petition to 
Reconsider Order, pp. 2-3). Accordingly, as discussed later in 
this decision, the suspension order should be modified to permit 
the corporations to engage in hedging transactions during the 
period of the respondent’s suspension. 


In In re Webster E. Collins, 28 Agriculture Decisions 106, 115, 
the respondent’s trading privileges were suspended for 60 days 
because he failed to file required reports. In that case, the re- 
spondent limited his contracts at any one broker to 24 contracts, 
which indicated that he was concealing his large futures position. 
In that respect, the reporting violation was flagrant. However, 
there was no showing that the respondent exceeded the specula- 
tive limits or attempted to manipulate prices. The significant 
circumstance which distinguishes the Collins case from the pres- 
ent case is that the action was brought against Collins for his 
first violation of the Act. No letter was sent to the respondent in 
the Collins case warning him of his violations and affording him 
an opportunity to correct his conduct prior to the institution of 
an administrative proceeding. 


In the present case, on the other hand, the respondent violated 
the reporting requirement during seven periods prior to the in- 





15 Lengthy suspensions under the Act of three or more years are not without 
precedent (see In re Douglas Steen, 21 Agricultural Decisions 1076, 1095; In re 
Oherles Vojtek, 14 Agricultural Decisions 347; Seoretary of Agriculture v. Stuart, 
1 Agriculture Decisions 859, 862), although a lengthy suspension for a reporting 
violation is without precedent. 
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stitution of this action. Most of the periods involved multiple 
violations occurring on several dates, and he was asked to file the 
reports in 11 letters and two telephone conversations. The pres- 
ent case, then, relates to the respondent’s eighth period of viola- 
tion, which consists of violations on 22 separate dates. If, instead 
of sending the respondent 11 letters and talking to him twice on 
the telephone, the complainant had instituted an action based 
upon the respondent’s first reporting violation, the Collins case 
would be an appropriate precedent and it could logically be argued 
that the respondent’s penalty should be less than that imposed in 
the Collins case. But since the complainant tried 11 times in 
writing and twice by telephone to get the respondent to file the 
reports, the sanction in this case should be much more severe 
than the sanction imposed for the first offense in the Collins case. 


For the same reasons, the sanction imposed in the present case 
should be much more severe than the sanction imposed in the case 
of In re Benedict K. Goodman, 18 Agriculture Decisions 1121, 
1129, affirmed, Goodman v. Benson, 286 F.2d 896 (C.A. 7). In 
the Goodman case, the respondent’s trading privileges were sus- 
pended for 20 days based upon his first violation of the reporting 
requirements and his second violation of the speculative limits. 
The respondent Goodman knew that he was required to file the 
reports but contended that he “assumed” that his secretary was 
doing so (18 Agriculture Decisions, at p. 1127). Also, Goodman 
was erroneously advised by his broker as to the speculative limit 
and his broker stated that he had checked the matter with the 
Commodity Exchange Authority (18 Agriculture Decisions, at 
p. 1126). 


Although there were circumstances in the Goodman case in- 
dicating that the respondent’s defense was not valid, the Judicial 
Officer stated that his “findings herein have’ been based upon 
respondent’s negligence in complying with the requirements of 
the act” (18 Agriculture Decisions, at p. 1128), rather than on 
any deliberate violation. Here, again, the respondent’s reliance 
on the Goodman case would have been more persuasive if the 
complainant had instituted an action based on the present re- 
spondent’s first or second violation instead of writing the respond- 
ent 11 letters and communicating with him twice by telephone 
prior to the institution of the formal proceeding. 


In the case of Jn re Rodney Kaminga, 29 Agriculture Decisions 
1126, 1129, the respondent’s trading privileges were suspended 
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for 30 days because he failed to report live beef cattle futures 
contracts on nine days from March 24 to April 9, 1970. The 
findings recite that on “numerous occasions” officials of the Com- 
modity Exchange Authority informed the respondent of the 
reporting requirements under the Act. The respondent did not 
file an answer and the Hearing Examiner adopted the sanction 
recommended by the complainant. The Judicial Officer adopted 
the recommended decision as his own. 


Since there was no hearing in the Kaminga case, the reasons 
why the complainant recommended only a 30-day suspension of 
Mr. Kaminga’s trading privileges, along with a cease and desist 
order, are not apparent. Whether the letters to Mr. Kaminga 
were sent certified mail, return receipt requested (indicating their 
importance), and whether they notified Mr. Kaminga that failure 
to file the required reports could lead to a formal action resulting 
in suspension of his trading privileges, is not known. 


Mr. Kaminga resided in Three Forks, Montana, and he was 
trading in live beef cattle futures. It is likely, therefore, that 
Mr. Kaminga was a cattle farmer who hedged his live cattle 
operations by trading on the futures market. If so, a 30-day sus- 
pension of trading privileges would be more severe to him than 
a comparable suspension of trading privileges imposed against 
a person who was merely speculating on the futures market and 
did not utilize futures trading in connection with his business. 


In any event, in view of the present respondent’s refusal to 
file reports on many occasions after receiving 11 letters and after 
two telephone conversations, and his continued violations even 
after the complaint was issued in this case,’* I do not believe that 
a 80-day suspension, together with a cease and desist order, 
would be an adequate deterrent to future violations by the re- 
spondent. Nor do I believe that such an order would deter others 
in the industry from future similar violations. 


In In re Milrose Food Company, 14 Agriculture Decisions 1037, 
1045, the respondent’s trading privileges were suspended for 30 
days because it filed false reports covering four days, which con- 
cealed the fact that the firm exceeded the speculative trading 





36I am not referring to the alleged additional violations occurring after the hearing 
was closed, which are referred to in the complainant’s Petition to Reopen Hearing. I 
am referring only to the violations that are set forth in the record (Tr. 1321; Comp. 
Exs. 16A, 16B, 16C). The evidence as to these violations was appropriately admitted 
for the purpose of showing the respondent's wilfulness (Tr. 13-15). See, Trade Comm’n. 
v. Cement Institute, 8383 U.S. 683, 704-705. 
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limits. Although I believe the 30-day suspension recommended 
by the complainant and adopted in that case was too lenient to 
serve as an effective deterrent, this was the firm’s first offense, 
and since the firm used the futures market to hedge its egg 
merchandising business, a denial of trading privileges would 
affect the firm much more than a denial of trading privileges to 
one who is merely speculating on the futures market. There is 
nothing in the Milrose case to indicate, as there is in the present 
case, that only the most severe sanction will convince the re- 
spondent that he must comply with the Act. 


In In re General Commerce Corp., 16 Agriculture Decisions 
495, 498, not cited in the briefs, the respondent’s trading privi- 
leges were suspended for 60 days for seven reporting violations. 
The complainant wrote the respondent nine times because of its 
failure to file reports. No hearing was held in the case and the 
decision does not show how many of the seven violations occurred 
after the nine communications. It does not show the nature of 
the communications. The firm did not continue to violate after 
the complaint was issued. It is probable, but not definitely shown, 
that the firm used futures trading in its business, and the 60-day 
suspension may have severely hampered the firm’s business activ- 
ities. In any event, I do not believe that the sanction in that case 
is at all appropriate in the present case. 


The complainant contends that the respondent’s disregard of 
reporting requirements is the “most flagrant it has encountered 
in its history” (Exceptions to Referee’s Report, p. 12). Irrespec- 
tive of whether other violations of the reporting requirements 
have been equally flagrant, I believe that a three-year suspension 
of the respondent’s “gambling” privileges on the futures markets 
is appropriate in the circumstances of this case. 


The respondent contends in his Exceptions to the Tentative 
Decision and Order, pp. 4-5, that the “three-year sanction is six 
times more severe than the six months’ sanction urged by the 
Complainant in its Exceptions to Referee’s Report.” This is not 
true. The six month’s sanction proposed by the complainant 
would have prevented the corporations from hedging during the 
six-month period. This would have been highly injurious to 
their business activities. The present order, on the other hand, 
applies only to the respondent’s “gambling” activities. 


The respondent refers in his Exceptions to the Tentative Deci- 
sion and Order, p. 5, to In re Arthur Gerber, 27 Agriculture De- 
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cisions 1862, 1867, where a three-year suspension recommended 
by the Commodity Exchange Authority and accepted by the Hear- 
ing Examiner was reduced to six months. But the violations in 
that case were committed by the respondents in their capacity 
as a futures commission merchant, and the Judicial Officer also 
revoked their registration as a futures commission merchant. 


The case of In re J. H. Kent, 28 Agriculture Decisions 656, 
affirmed, Kent v. Hardin, 425 F.2d 1346 (C. A. 5), relied on by 
the respondent in his Exceptions to the Tentative Decision and 
Order, p. 4, is distinguishable because it involved the respond- 
ents’ first offense, with no prior warnings from the complainant, 
and the respondents used futures trading substantially in their 
businesses. 


The respondent contends that the Administrator of the Com- 
modity Exchange Authority, in recent testimony before a Con- 
gressional Committee, “indicated that a ninety-day denial of 
trading privileges on all contract markets was an adequate sanc- 
tion against a group of speculative traders who conspired to 
exceed limits on speculative trading * * * .” The Administra- 
tor’s actual statement in this respect was as follows: *" 


The Department of Justice has on occasion brought criminal 
action against traders for violation of the Commodity Ex- 
change Act. In one recent action a Federal court fined a 
Miami trader $140,000 for violation of speculative limits in 
potatoes. This criminal action followed earlier administra- 
tive action by the Department of Agriculture as a result of 
which the trader and several associates were denied trading 
privileges on all contract markets for a period of 90 days. 


The respondent contends in his Exceptions to the Tentative 
Decision and Order, p. 4, that the Hearing Examiner’s sanction 
should be followed because he “ ‘lived with the case’ and he could 
personally determine the amount of sanction needed to deter 
Respondent from future violations of the Act.” But the Hearing 
Examiner found that the “respondent’s failures to file required 
reports were willful and constituted a flagrant and cavalier dis- 
regard of legal requirements after an intensive and patient effort 
of the Commodity Exchange Authority to achieve compliance 
from respondent, * * * ” (Recommended Decision, p. 15). He 





17 Testimony of Alex C. Caldwell, Administrator, Commodity Exchange Authority, 
Before House Agriculture Subcommittee on Domestic Marketing and Consumer Rela- 
tions, January 20, 1972, p. 9. 
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found that the “respondent did not even file reports in connection 
with trades made after the complaint in this proceeding was 
served upon him” (Recommended Decision, p. 12). He found the 
respondent’s sworn testimony “incredible and not worthy of 
belief” (Recommended Decision, pp. 12-13). These findings by 
the Hearing Examiner who “lived with the case” reinforced my 
conclusions based on a reading of the “cold record.” 


The prior decisions in which much lesser sanctions have been 
imposed are distinguishable. But in any event, this is the sanc- 
tion that I would impose in any future case of comparable fla- 
grancy for the reasons set forth at length above. An agency is 
free to reconsider sanctions previously imposed without prior 
notice. Communications Comm’n. v. WOKO, 329 U.S. 223, 228; 
Continental Broadcasting v. Federal Comm. Comm’n., 489 F.2d 
580, 582-584 (C.A.D.C.). In Communications Comm’n. v. WOKO, 
329 U.S. 223, 228, the Court held: “Much is made in argument 
of the fact that deceptions of this character have not been un- 
common and it is claimed that they have not been dealt with so 
severely as in this case. * * * The mild measures to others and 
the apparently unannounced change of policy are considerations 
appropriate for the Commission in determining whether its ac- 
tion in this case is too drastic, but we cannot say that the Com- 
mission is bound by anything that appears before us to deal with 
all cases at all times as it has dealt with some that seem com- 
parable.” 


The respondent argues in his Exceptions to the Tentative De- 
cision and Order, pp. 6-8A, that a change of administrative policy 
should not be retroactive. But the authorities cited relate to a 
change in policy as to what constitutes a violation of law, which 
“raises judicial hackles considerably more than a determination 
that * * * imposes a more severe remedy for conduct already 
prohibited” (N.L.R.B. v. Majestic Weaving Co., 355 F.2d 854, 
860 (C. A. 2); quoted with approval in Davis, Administrative 
Law Treatise (1970 Supp.), § 17.08, p. 604). 


An agency may, if it chooses, give advance notice that more 
severe sanctions may be imposed for future violations of a par- 
ticular nature (see Kroblin Refrigerated Xpress, Inc. v. United 
States, 197 F. Supp. 39, 47-48 (3-judge court, N.D.Iowa)), but 
there is no requirement that this be done. The respondent’s viola- 
tions in this case were so exceptionally flagrant—after repeated 
notices. and even after the formal complaint was issued—that 
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this case seems to me to be appropriate for imposing a lengthy 
suspension, particularly since the sanction merely affects the 
respondent’s “gambling” activities. 


II 


We turn now to the question as to whether an order issued 
against the respondent in this case would affect futures trading 
by corporations owned and controlled by the respondent and 
Sam Perricone. 


For the reasons stated below, the Act is broad enough to pro- 
hibit the respondent from trading indirectly through the corpora- 
tions during the period of his suspension, but the corporations 
should be permitted to use the futures markets for hedging their 
business risks during the suspension period. 


It is clear that the respondent and Sam Perricone operate the 
business enterprises as a partnership, notwithstanding the fact 
that they have incorporated for the purpose of obtaining the 
customary corporate benefits, such as limited individual liability. 
The respondent and Sam Perricone are the only shareholders of 
the four firms referred to in the Findings of Fact, each owning 
half of the stock of the firms (Tr. 57-61, 158-161, 173-175) .*8 
They completely dominate and control the firms and their assets. 
Sam Perricone is President of the four firms and the respondent 
is Vice-President and Secretary of two firms and Secretary-Treas- 
urer of the other two firms (Tr. 57-58). Neither the respondent 
nor Sam Perricone receives any salary from Golden Bear Produce 
Distributors, Inc. 


The activities of Golden Bear Produce Distributors, Inc., and 
Luer Packing Company are closely coordinated by the respondent 
and Sam Perricone (Tr. 187-147). “Golden Bear’s principal 
single customer is Luer”’ (Respondent’s Petition to Reconsider 
Order, p. 12). Both companies are at the same location (Tr. 90, 
135-1386). The fact that the enterprises are treated in actual 
operation as if the separate corporate entities did not exist is 
shown by the respondent’s testimony that “Golden Bear [Pro- 
duce Distributors, Inc.] being the purchasing and transportation 
part of our Luer Packing Company, buys most of the meat for 
the Luer Packing Company and transports it” (Tr. 105; see, also, 





18 The facts as to the corporation are based on the hearing record in this case, 
The respondent’s contentions as to a subsequent chaneg of circumstances involving 
United Packing of Iowa, Inc., is discussed below. 
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Tr. 138-189). The respondent told a Government investigator 
that “he places all commodity orders with the Golden Bear ac- 
count” (Tr. 59). This includes using the Golden Bear account 
to hedge meat commitments of its affiliate Luer Packing Company 
(Tr. 59, 105, 187-147; see, also, Respondent’s Petition to Recon- 
sider Order, pp. 2-3.). 


The respondent is the one who makes all the futures trans- 
actions for the firms, after consulting with Sam Perricone. The 
respondent testified (Tr. 106) : 


Mr. Perricone and I meet in the morning to discuss what 
business might be available that day or the next day or the 
next day, or what business he might have done the afternoon 
previous, and we decide or we try to decide, being the 
market might go one way or the other, or what we will do 
about the market, and being that he is busy in sales and the 
phone is ringing every two or three minutes with him, we 
would decide what position we might take that day, and I 
inform him maybe every 30 minutes or every hour what the 
market was doing and then he would let me, or I would 
execute the orders, because I did have the telephone to where 
I could go in direct, I knew the numbers, they gave them to 
me, where I could call directly to Chicago, but with Mr. 
Perricone’s knowledge. 


Occasionally, the respondent, with the permission of Sam Per- 
ricone, transferred funds between the trading accounts carried 
in the respondent’s name and those carried in the name of Luer 
Packing Company and Golden Bear Produce Distributors, Inc., 
in order to effect a quick transfer of funds. Adjustments were 
then promptly made to retransfer the funds to the party to whom 
they belonged (Tr. 126-130). 


The respondent and Sam Perricone own as tenants in common 
the land and the buildings housing the office and place of busi- 
ness of Luer Packing Company and Golden Bear Produce Dis- 
tributors, Inc., and also certain other real estate, such as orange 
groves and avocado groves, which they operate in partnership 
(Tr. 170-171). 


The respondent was not sure who the directors are of the 
various corporations (Tr. 131-136). He did not know whether 
any dividends had ben declared by the corporations during the 
past five years (Tr. 137). 
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In short, it is quite clear that the respondent and Sam Perri- 
cone are partners and run their businesses as a partnership, ex- 
cept that, for the purpose of obtaining the benefits of corpora- 
tions, they have incorporated the various enterprises, 


If the respondent and Sam Perricone operated meat packing 
or other businesses as a partnership without any corporate struc- 
tures involved, futures transactions could not be executed for the 
partnership during the period of the respondent’s suspension un- 
der the familiar doctrine that the act of one partner for the 
partnership is the act also of the other partner. 


“It is one of the fundamental principles in the law of partner- 
ship, that, within the scope of the partnership business, each 
partner is the agent of all the other partners for the transaction 
of the partnership affairs, and his acts are the acts of all.” Han- 
son v. Birmingham, 92 F. Supp. 33, 48 (N.D.Iowa), appeal dis- 
missed, 190 F.2d 206 (C. A. 8), quoting from 1 Mechem, Agency 
(2d Ed. 1914), Sec. 185. 


“Each partner acts as the agent of the other party while act- 
ing within the scope of the partnership business, and the activi- 
ties of one are imputed to all.” Myers v. Freedom Newspapers, 
Inc., 274 F. Supp. 93, 95 (N.D.Ohio). See, also, Bushman Con- 
struction Co. v. Air Force Academy Housing, Inc., 327 F.2d 481, 
484 (C. A. 10); B. F. Goodrich Co. v. Naples, 121 F. Supp. 345, 
353 (S.D.Cal.); Long v. United States, 96 F. Supp. 445, 447 
(W.D.OkI.) ; Morton v. Yeoham, 419 S. W. 2d 937, 950-951. 


If a denial of trading privileges did not prohibit a respondent, 
during the period of his suspension, from continuing to trade 
through a corporation which he jointly owns and controls with 
another person, the remedial purposes of the Act would be com- 
pletely frustrated. Any person would be free to engage in the 
most serious violations of the Act, such as cornering the market 
or otherwise manipulating prices, resulting in losses to farmers 
and other innocent persons of millions of dollars, and such a 
person could continue to speculate in futures contracts during 
the period of his suspension if he had the foresight to become 
associated, in advance, with another person who was also in- 
terested in futures trading, and if they jointly owned and con- 
trolled a corporation. 


If the Act were that ineffective, futures traders who were in- 
clined to corner the market or otherwise manipulate prices 
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would be quick to insulate themselves in advance from any effec- 
tive suspension order by forming a corporation with another 
futures trader. The effectiveness of the regulatory statute would 
be completely nullified under that interpretation. I cannot con- 
strue the Act in such a spirit of mutilating narrowness. 

The Commodity Exchange Act is remedial legislation, and 
remedial statutes should be liberally construed to achieve the 
congressional purpose. McDonald v. Thompson, 305 U.S. 263, 
266; Piedmont & Northern Ry. v. Comm’n., 286 U.S. 299, 311- 
312; Bruhn’s Freezer Meats v. U.S. Department of Agriculture, 
438 F.2d 1832, 1836 (C. A. 8); Fulford v. Forman, 245 F.2d 145, 
153 (C. A. 5) ; Adler v. Northern Hotel Co., 175 F.2d 619, 620-621 
(C. A. 7). See, also, Black v. Magnolia Liquor Co., 355 U.S. 
24, 36. 


Here, as in Sunshine Coal Co. v. Adkins, 310 U.S. 381, 392, 
unless the Act is construed to prevent a suspended registrant 
from speculating through a jointly owned corporation, the “es- 
sential sanction of the Act would * * * disappear and its effec- 
tiveness would be seriously impaired. That alternative will not 
be taken where a construction is possible which will preserve the 
vitality of the Act and the utility of the language in question.” 
“Remedial statutes should be liberally construed and should be 
interpreted (when that is possible) in a manner tending to dis- 
courage attempted evasions by wrongdoers.” Westinghouse Elec- 
tric Corp. v. Pacific Gas & Electric Co., 326 F.2d 575, 580 (C. A. 
9), quoting from Scarborough v. Atlantic Coast Line R. Co., 178 
F.2d 253, 258 (C. A. 4), certiorari denied, 339 U.S. 919. 


The Act provides for an order requiring all contract markets 
to refuse to a person found to have violated the Act or regula- 
tions “all trading privileges” for such period as may be specified 
in the order (emphasis supplied, 7 U.S.C. 9). “All” means 
“as much as possible;”’ “every * * * individual component;” 
“every ;” “any whatever” (Webster’s Third New International 
Dictionary, Unabridged (1964), p. 54). See, also, Black’s Law 
Dictionary (Rev. 4th ed., 1968), p. 98. 


“The word ‘all’ signifies ‘the whole of’; * * * A more compre- 
hensive word cannot be found in the English language.” Vander- 
mode v. Appert, 5 A.2d 868, 871, 125 N.J. Eq. 366. See, also, 
Addison vy. Holly Hill Co., 322 U.S. 607, 610-611; Stewart Title 
Company V. Herbert, 85 Cal. Rptr. 654, 657, 5 Cal. App. 3d 903, 
908; Baker v. Brown’s Estate, 294 S.W. 2d 22, 25-26, 365 Mo. 
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1159; City of Ukiah v. Board of Trustees of Mun. Library, 15 
Cal. Rptr. 811, 812-813, 195 C. A. 2d 344; Ivey v. Wiggins, 159 
So. 2d 618, 620, 276 Ala. 106. 


“A more comprehensive and all-inclusive word than ‘all’ can 
hardly be found in the English language. There is a totality 
about it that few words possess.” In re Central of Georgia Ry. 
Co., 58 F. Supp. 807, 813 (S.D.Ga.), reversed on other grounds, 
150 F.2d 453, 455-456 (C. A. 5). 


The Congress recognized in section 4a of the Act that futures 
trading may be done directly or indirectly. Section 4a(1) pro- 


vides for the fixing of speculative limits and provides (7 U.S.C. 
6a(1)): 


In determining whether any person has exceeded such lim- 
its, the positions held and trading done by any persons 
directly or indirectly controlled by such person shall be in- 
cluded with the positions held and trading done by such 
person; and further, such limits upon positions and trading 
shall apply to positions held by, and trading done by, two 
or more persons acting pursuant to an express or implied 
agreement or understanding, the same as if the positions 
were held by, or the trading were done by, a single person. 


Section 4a(2) of the Act prohibits trading in excess of the 
speculative limits “directly or indirectly” (7 U.S.C. 6a(2)). 


Similarly, it is recognized in section 4i of the Act, which the 
respondent violated, that futures trading may be accomplished by 
directly or indirectly controlling another person or firm. Section 
4i provides that for “the purposes of this section, the futures and 
cash or spot transactions and positions of any person shall include 
such transactions and positions of any persons directly or in- 
directly controlled by such person” (7 U.S.C. 6i). 


Section 8b of the Act, which was added in 1968, provides (7 
U.S.C. 12b) : 


It shall be unlawful for any person, against whom there is 
outstanding any order of the Secretary of Agriculture pro- 
hibiting him from trading on or subject to the rules of any 
contract market, to make or cause to be made in contraven- 
tion of such order, any contract for future delivery of any 
commodity, on or subject to the rules of any contract market. 


In the House Report on the bill which was enacted as section 








192 COMMODITY EXCHANGE ACT 
Cite as 31 A.D. 158 


8b, it is explained that the “bill would make it a violation of the 
act for anyone against whom an order denying trading privileges 
has been issued to in any manner exercise such privileges during 
the effective peried of such order’ (H. Rep. No. 743, 90th Cong., 
lst Sess., pp. 4-5). This emphasizes the congressional purpose 
to authorize effective suspension orders which cannot be evaded 
in any manner. 


Since Congress recognized that trading may be done directly 
or indirectly (7 U.S.C. 6a(1), 6a(2), 6i; see, also the legislative 
history in the preceding paragraph), the authorization to suspend 
“all trading privileges” (emphasis supplied; 7 U.S.C. 9) must be 
construed to prohibit all trading during a suspension period by 
the respondent, whether done directly by him or indirectly 
through a partnership in which the respondent is a partner or 
through corporations jointly owned and controlled by the re- 
spondent and another person. 


The administrative suspension orders under the Act have 
always applied not only to direct trading by the respondent but 
also to indirect trading done through persons or firms owned or 
controlled by the respondent. For example, the order in In re 
Vincent W. Rooney, 16 Agriculture Decisions 191, 194, directed 
all contract markets to refuse all trading privileges to the re- 
spondent for a specified period, “such refusal to apply to all trad- 
ing done, and positions held directly by the said Vincent W. 
Rooney, and also to all trading done and positions held indirectly 
by persons or firms owned or controlled by him, or otherwise.” 
Identical orders have frequently been issued. See, e.g., In re 
Vincent W. Kosuga, et al., 19 Agriculture Decisions 603, 626; 
In re Fox DeLuxe Foods, Inc, et al., 18 Agriculture Decisions 
582, 616; In re Milrose Foods Co., 14 Agriculture Decisions 1037, 
1045; In re Joseph Klein and Company, et al., 14 Agriculture 
Decisions 648, 651; In re Winn & Lovett Grocery Co., et al., 14 
Agriculture Decisions 561, 565; In re Ludwig, 14 Agriculture 
Decisions 348, 350; In re Myers and Company, et al., 14 Agricul- 
ture Decisions 93, 96; In re Byer, et al., 138 Agriculture Decisions 
1051, 1056; In re Peers and Company, et al., 138 Agriculture De- 
cisions 875, 879. 


Occasionally, the language in the order is shortened to direct 
all contract markets to refuse all trading privileges to the re- 
spondent for a specified period, “such refusal to apply to all 
trading done and positions held by respondent directly or indi- 
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rectly” (In re Benedict K. Goodman, 18 Agriculture Decisions 
1121, 1129, affirmed, Goodman v. Benson, 286 F.2d 896 (C. A. 7)). 


It has been the long standing and settled administrative con- 
struction of the Act that a denial of trading privileges to an 
individual applies not only to his individual trading but to trading 
by a partnership in which he is associated or to trading by a 
corporation in which the respondent has a substantial interest 
and control such as in the present case. The long standing and 
settled administrative construction of a statute is entitled to great 
weight. Red Lion Broadcasting Co. v. F.C.C., 395 U.S. 367, 381; 
Boutell v. Walling, 327 U.S. 463, 470-471; United States v. Ameri- 
can Trucking Ass’ns., 310 U.S. 534, 549; Edwards v. Darby, 12 
Wheat. 206, 210; Hunt Foods and Industries, Inc. v. F.T.C., 286 
F.2d 803, 809 (C. A. 9), certiorari denied, 365 U.S. 877; Depart- 
ment & Specialty Store Emp. Union v. Brown, 284 F.2d 619, 627 
(C. A. 9), certiorari denied, 366 U.S. 934. 


Under the circumstances of this case, the primary—if not the 
only—reason for speculative futures transactions by the four 
corporations during the respondent’s suspension period would 
be to permit the respondent to evade the suspension order. Sam 
Perricone is free to speculate in his own account during the sus- 
pension period, and if he speculated, instead, in one of the cor- 
porate accounts, it would result in sharing the speculative profits 
or losses with the respondent. Hence, in order to have an effec- 
tive order against the respondent, his suspension order must be 
construed to prohibit speculative trading by the corporations 
during the suspension period. 


This requires that we disregard the separate corporate entities, 
or “pierce the corporate veil.” But there is abundant precedent 
for such action. The existence of a separate corporate entity is 
based on a “legal fiction” created under State law (Mason v. 
Mitchell, 185 F.2d 599, 600-601 (C. A. 9)). It is “well settled that 
the ‘corporate entity may be disregarded when the failure to do 
so would enable the corporate device to be used to circumvent a 
[Federal] statute.’” Bruhn’s Freezer Meats v. United States 
Dept. of Agr., 488 F.2d 1832, 1848 (C. A. 8).” 


19 Accord: Anderson v. Abbott, 321 U.S. 349, 356, 362-368; BHlectric Bond Co., v. 
Comm’n., 303 U.S. 419, 440; Trade Comm’n. v. Education Society, 302 U.S. 112, 
119-120; Northern Securities Co. v. United States, 198 U.S. 197, 342-347; Sebastopol 
Meat Company v. Secretary of Agriculture, 440 F. 2d 983, 983-986 (C. A. 9); 
H. P. Lambert Oo. v. Secretary of Treasury, 354 F. 2d 819, 822 (C. A. 1); Kavanaugh 
v. Ford Motor Company, 853 F. 2d 710, 717 (C. A. 7); Joseph ‘A. Kaplan 4 Sons, Ino. 
v. F.T.C., 8347 F. 2d 785, 787, n. 4 (C.A.D.C.) ; Sell v. United States, 336 F. 2d 467, 
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In Sebastopol Meat Company v. Secretary of Agriculture, 440 
F.2d 983, 983-986 (C. A. 9), the court upheld a cease and desist 
order issued under the Packers and Stockyards Act against the 
respondent Singleton, as well as against the corporation, Sebasto- 
pol Meat Company, based on violations involving failure to pay, 
when due and in full, for livestock. The respondent Singleton 
was president of the corporation, which was authorized to issue 
stock only to Singleton and his wife. Singleton directed and con- 
trolled the policies of the corporation. The Secretary issued the 
order against Singleton under the alter ego doctrine. 


Singleton argued that the doctrine of alter ego was improperly 
applied because, under California law, “fraud or an inequitable 
result is required as a predicate for application of the concept 
of alter ego” (440 F.2d at 984). However, the court held that we 
“do not think that state law limitations on the alter ego theory 
or doctrine are necessarily controlling in determining the permit- 
ted scope of remedial orders under federal regulatory statutes” 
(440 F.2d at 985). The court explained (ibid.) : 


The doctrine of alter ego is usually invoked in state courts 
in private litigation, for the purpose of defeating the normal 
rule of state law that the corporation shields its owners from 
liability for its obligations. Since the shield was deliberately 
created by the state to encourage the formation and use of 
capital, it is not surprising that state courts impose rather 
stringent limitations upon a doctrine that is designed to re- 
move the shield. 


It does not follow that state limitations on the doctrine must 
be accepted in the application of federal regulatory statutes. 


472 (C. A. 10); Reynolds Pallet 4 Box Co. v. N.L.R.B., 324 F. 2d 833, 834-835 
(C. A. 6); Bowater Steamship Company v. Patterson, 303 F. 2d 369, 372-373 (C. A. 2), 
certiorari denied, 371 U.S. 860; Mayo v. Pioneer Bank & Trust Company, 274 F. 24 
820, 321 (C. A. 5); Oorn Products Refining Company v. Benson, 232 F. 2d 554, 565 
(C. A. 2); Dickey v. National Labor Relations Board, 217 F. 2d 652, 653 (C. A. 6); 
Standard Distributors v. Federal Trade Commission, 211 F. 2d 7, 13-15 (C. A. 2); 
United States v. Aycock-Lindsey Corp., 187 F. 2d 117, 118-119 (C. A. 5); Mansfield 
Journal Co. v. Federal Commun. Comm’n., 180 F. 2d 28, 36-37 (C.A.D.C.); Atlantic 
Meat Co. v. Reconstruction Finance Corp., 155 F. 2d 533, 533-535 (Emerg. C. A.), 
certiorari denied, 329 U.S. 737; Ohio Tank Car Co. v. Keith Ry. Equipment Oo., 
148 F. 2d 4, 6 (C. A. 7), certiorari denied, 326 U.S. 730; Great Northern Co-op. Asan. 
v. Bowles, 146 F. 2d 269, 270-272 (Emerg. C. A.); Alabama Power Co. v. McNinch, 
94 F. 2d 601, 618 (C.A.D.C.); Metropolitan Holding Co. v. Snyder, 79 F. 2d 263, 
265-268 (C. A. 8); Munson 8. 8. Line v. Commissioner of Internal Revenue, 77 F. 2d 
849, 851 (C. A. 2). See, also, Cherry Cotton Mills v. United States, 327 U.S. 536, 
5389; South Carolina Generating Co. v. Federal Power Com’n., 261 F. 2d 915, 920-921 
(C. A. 4); Goodman v. Federal Trade Commission, 244 F. 2d 584, 590-593 (C. A. 9); 
Tractor Training Service v. Federal Trade Commission, 227 F. 2d 420, 425 (C. A. 9). 
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In the case before us, the purpose of the cease and desist 
order is to insure that the regulation will not be thwarted 
by continued unlawful conduct. 


The court in the Sebastopol case cited “many cases that stand 
for the general principle that the mere form of a business organi- 
zation is insufficient to shield the practices sought to be prohib- 
ited from the reach of a federal regulatory agency” and recog- 
nized that “it would be possible to distinguish each one of them, 
on its facts, from the facts of this case” (440 F.2d at 985-986). 
But the court held (440 F.2d at 986) : 


Nevertheless, we think that the principle that they announce 
is applicable here. It is obvious to us that a cease and desist 
order directed to both Sebastopol and Singleton is far more 
likely to assure future compliance with the Act than one di- 
rected to Sebastopol alone. 


Similarly, in the present case, it would be possible to distin- 
guish the facts in each of the cases cited above from the facts 
in this case. Nevertheless, the principle that they announce is 
applicable here. 


“Tt has often been held that the interposition of a corporation 
will not be allowed to defeat a legislative policy, whether that 
was the aim or only the result of the arrangement.”’ Anderson v. 
Abbott, 321 U.S. 349, 362-363. The corporate entity may be dis- 
regarded even though the corporation “was organized in good 
faith and was not a sham” and even though it “was not organized 
for a fraudulent purpose” (321 U.S. at 356). 


“The existence of a separate corporate entity should not be 
permitted to frustrate the purpose of a federal regulatory stat- 
ute—‘corporate entity may be disregarded when failure to do 
so would enable the corporate device to be used to circumvent a 
statute.’” Corn Products Refining Company v. Benson, 232 F.2d 
554, 565 (C. A. 2). 


In H. P. Lambert Co. v. Secretary of Treasury, 354 F.2d 819, 
822 (C. A. 1), the court upheld the order of the Secretary of 
Treasury revoking the Louisiana license of a Massachusetts com- 
pany because of misconduct by a Louisiana company owned and 
controlled by the same individuals who owned and controlled the 
Massachusetts company. The court held (354 F.2d at 822): 


In such circumstances, the respondent reasonably concluded 
that the public would be assured little protection if the Mas- 
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sachusetts company could simply take over the Louisiana 
company’s operation after the latter’s license was revoked. 
However important it may be in other respects, the fiction 
of the corporate entity cannot stand athwart sound regula- 
tory procedure. 


In Ohio Tank Car Co. v. Keith Ry. Equipment Co., 148 F.2d 
4,6 (C. A. 7), certiorari denied, 326 U.S. 730, the court held: 


Generally speaking, corporations do not lose their identity 
merely because they are owned by the same stockholders, 
and have the same officers and occupy the same office rooms 
as other corporations. * * * However, they may merge their 
identities, under certain conditions, either partly or wholly, 
or they may retain them for certain purposes, and, at the 
same time, merge them for other purposes, when to retain 
them would circumvent the plain and unambiguous intent 
of a prohibitory Congressional enactment. 


Of course, if recognition of a separate corporate entity does 
not defeat the objectives of the Federal regulatory program in- 
volved, the corporate entity will not be disregarded. See, e.g., 
Schenley Corp. v. United States, 326 U.S. 432, 486-487; Stark v. 
Fleming, 283 F.2d 410 (C. A. 9). 


In Nichols & Co. v. Secretary of Agriculture, 131 F.2d 651 
(C. A. 1), the court held that the Secretary erroneously attributed 
corporate wrongs to a partnership. In the Nichols case, the same 
three individuals owned and controlled the corporation and the 
partnership, except that two other individuals had some interest 
in the partnership. The funds required for the organization of 
the partnership were loaned to it by the corporation. The office 
of the partnership was in a room in one corner of the office build- 
ing floor occupied by the corporation and the passageway between 
it and the corporation was kept open. The partnership handled 
the corporation’s futures trading business and was referred to 
as the “Futures Room.” 


There is a distinction between the Nichols case and the present 
case in that, in the Nichols case, the Secretary attributed the 
wrongdoing of the corporation to the partnership and punished 
the partnership for the corporation’s wrong. In the present case, 
on the other hand, the respondent’s wrongdoing is not attributed 
to the corporations which he jointly owns and controls with Sam 
Perricone. Only the respondent has engaged in any wrongdoing— 
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and his wrongdoing is not attributed to the corporations.” But 
under the principles set forth above, in order to issue an effective 
order against the respondent, the corporations which the respond- 
ent jointly owns and controls cannot be permitted to engage in 
speculative futures transactions during the period of the respond- 
ent’s suspension order. 


That distinction between the Nichols case and the present case 
is significant. If, in the present case, the wrongdoing of the 
respondent could be imputed to the corporations, there would be 
no reason to permit the corporations to engage in any futures 
transactions during the period of the respondent’s suspension— 
hedging or speculative. But since the respondent’s wrongdoing 
in this case is not attributed to the corporations, the corporations’ 
trading privileges should be affected only to the extent required 
to issue an effective sanction against the respondent. Accord- 
ingly, the order should be modified to permit the corporations 
to engage in necessary hedging transactions during the respond- 
ent’s suspension period.”* 


The meat packing business in Los Angeles is highly competi- 
tive, and the respondent argues that the corporations must be 
able to engage in certain hedging operations in order to compete 
successfully (Respondent’s Petition to Reconsider Order, pp. 2-3). 
The respondent contends, for example, that if it places a bid to 
supply bacon on a Government contract, it must be able to hedge 
that bid by purchasing pork bellies on the futures market. 


In order to prevent the suspension order from being unneces- 
sarily burdensome to the corporations, they should be permitted 
to engage in the type of hedging referred to in Corn Products 
Refining Company v. Benson, 232 F.2d 554, 563 (C. A. 2), viz.: 


Hedging in futures trading parlance refers to either a sale 
of futures contracts to offset a risk resulting from the owner- 


' 
20In any event, however, the Nichols holding would seem to be much more narrow 
than the more recent cases cited above. 

2 The authority to deny “all trading privileges’’ has been interpreted to include 
the power to deny less than all trading privileges. For example, in In re Cargill, 
Inc., et al., 13 Agriculture Decisions 483, 486-487, the Judicial Officer suspended the 
respondent's trading privileges in oats futures only. In In re Berkshire Foods, Inc., 
et al., 19 Agriculture Decisions 3, 6, the suspension order excluded “trading in cash 
butter.” See, also, In re Irving Weis ¢ Co., 8 Agriculture Decisions 151, 152; In re 
Alvis R. Davis, 8 Agriculture Decisions 669, 673. Similarly, in this case, even though 
the corporate veil has been disregarded, so that trading by the corporations is regarded 
as indirect trading by the respondent, the order will deny less than “all trading 
privileges” to the corporations. 
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ship of, or contract to purchase at a fixed price, an equal 
quantity of the cash commodity, or a purchase of futures 
contracts to offset a risk resulting from a previous or simul- 
taneous contract to sell an equal quantity of the cash com- 
modity at a fixed price. 


In the present case, a sale of futures contracts to offset a risk 
resulting from the ownership of the cash commodity should be 


considered a proper hedge only if the cash commodity is stored — 


(put in inventory) to be processed or sold at a later date. Such 
a sale of futures contracts should not be considered a proper 
hedge if the cash commodity is not stored for later processing or 
sale but is merely on hand for a short time awaiting processing 
or sale. 


In addition, if one of the corporations makes a bid on a con- 
tract (e.g., to supply bacon to the Government) it should be per- 
mitted to hedge that risk (by buying pork belly futures) .*7 Where 
the cash commodity involved in the transaction is not traded 
on the futures market (such as bacon), the futures transaction 
can be in the commodity (such as pork bellies) that is normally 
used as a hedge for that cash commodity. Similarly, the order 
should be construed to permit the sale of futures contracts of 
live hogs to hedge hams being held in storage. 


It goes without saying that the futures position must be liqui- 
dated on or before the date that the risk in the cash market 
terminates. Otherwise, the transaction would become speculative. 


The respondent has shown no business need to engage in any 
other type of hedging transactions (Tr. 105, 139-147), and any 
broader hedging authorization (see, e.g., 7 U.S.C. 6a(3) (C)) 
would permit such extensive futures trading by the corporations 
that it could be readily used to evade any effective suspension 
order against the respondent. 


In order to aid the complainant in determining whether the 
respondent is attempting to circumvent the order issued in this 
case, the respondent should be required to file reports as to any 
transactions entered into by the corporations under this hedging 
exception (when the hedge is entered into and again when it is 
terminated), together with supporting explanations demonstrat- 
ing that the transaction is hedging, as defined in this order. Such 





22 There is no need to interfere with the practice of Golden Bear hedging commit- 
ments of Luer Packing Company. 


‘isk 


red — 


uch 
per 
+ or 
ing 


on- 
er- 
ere 
ded 
tion 
ally 
‘der 
} of 


qui- 
rket 
‘ive. 


any 
any 
C) ) 
ions 
sion 


this 
any 
ying 
it is 
rat- 
such 


mmit- 


LOUIS ROMOFF 199 
Cite as 31 A.D. 158 


reports must be postmarked not later than midnight of the day 
following the day on which the futures transaction is entered 
into (cf. 17 CFR 18.00). 


Since the respondent has shown such a complete unwilling- 
ness to file required reports, the filing of the reports referred to 
in this order should be an essential condition of complying with 
this order, i.e., if a report is not timely filed, such transaction 
should not be regarded as coming within the terms of the ex- 
ception, and the respondent would be in violation of the order. 


Also, the respondent or the corporations should keep books and 
records showing all details of such transactions and make them 
available for inspection by the complainant, or furnish informa- 
tion with respect to such transactions to the complainant, upon 
request (cf. 17 CFR 18.05). This, too, should be an essential 
condition of complying with the order. 


The respondent states in his brief, pp. 5-6 (see, also, Oral 
Argument, pp. 76-82), that subsequent to the hearing in this 
case, United Packing Company merged into Floyd Valley Pack- 
ing Company, in which the respondent and Sam Perricone each 
own 45 percent of the Class B common stock. The Class B com- 
mon stock represents about 80 percent of the voting shares of 
Floyd Valley. The respondent is president of Floyd Valley and 
Sam Perricone is the chief executive officer (Chairman of the 
Board). Notwithstanding such a change of circumstances, for 
the reasons set forth above, the respondent should not be per- 
mitted to speculate indirectly through Floyd Valley Packing Com- 
pany during the period of his suspension of trading privileges. 
This alleged change of circumstances is not sufficiently great to 
warrant reopening the hearing in view of the admitted facts as 
to the respondent’s and Sam Perricone’s preponderant interest 
in Floyd Valley. The respondent’s attorney admitted that Floyd 
Valley Packing Company has never engaged in any futures trans- 
actions (Oral Argument, p. 80), and, therefore, any speculative 
futures transactions by the firm during the period of the respond- 
ent’s suspension would undoubtedly be for the purpose of assist- 
ing the respondent in evading the suspension order. 


Ordinarily, contract markets and futures commission mer- 
chants are required to “police” suspension orders by not execut- 
ing orders for a person who has been denied trading privileges 
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(7 U.S.C. Tb; 12a(3)).% However, the contract markets and 
futures commission merchants should not be expected to attempt 
to determine whether futures transactions by the corporations 
constitute hedging transactions within the meaning of this order. 
Unless they knowingly accept an order by the corporations which 
does not come within the terms of the order, they should not be 
held to their usual responsibility in this respect. 


This case does not involve the suspension of a license within 
the meaning of 5 U.S.C. 558(c), but in any event, the violations 
were wilful. 


All contentions presented in the record have been considered 
and, whether or not specifically mentioned herein, any conten- 
tions inconsistent with this decision are found to be without merit. 


ORDER 


(a) Respondent, Louis Romoff, shall cease and desist from 
failing to file, in accordance with the Comodity Exchange Act and 
the regulations thereunder, such reports as he is required to file 
under such Act and regulations. 


(b) Respondent, Louis Romoff, is prohibited from trading on 


or subject to the rules of any contract market for a period of 
three years and all contract markets shall refuse all trading 
privileges to the respondent during this period. Such prohibi- 
tion and refusal shall apply to all trading done and positions held 
directly by the respondent, either for his own account or as the 
agent or representative of any other person or firm, and also 
to all trading done and positions held indirectly through persons 
or firms owned wholly or in substantial amount by the respondent 
or in any way subject to his direction or control, wholly or sub- 
stantially, including but not limited to, Luer Packing Company, 
Golden Bear Produce Distributors, Inc., Pauma Ranches, Inc., 
United Packing of Iowa, Inc., and Floyd Valley Packing Com- 
pany: Provided, however, that trading may be done and positions 
held indirectly through such persons or firms owned wholly or 
substantially by the respondent or in any way subject to his 
direction or control, wholly or substantially, if each one of the 
following conditions is met: 


(1) The trading or positions involve a sale of futures con- 





23In the case of futures commission merchants, the Act applies only to “knowingly” 
accepting an order from a person whose trading privileges have been suspended 
(7 U.8.C. 12(a) (8)). 
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tracts to offset a risk resulting from the ownership of, or 


nd contract to purchase at a fixed price from some person or 
ipt firm other than one of the persons or firms referred to above, 
_ an equal or greater quantity of the cash commodity (or the 
er. offsetting liquidation of such a position) ; or a purchase of 
ich futures contracts to offset a risk resulting from a previous 
be or simultaneous contract to sell (or offer to sell) to some 
person or firm, other than one of the persons or firms re- 
hin ferred to above, an equal or greater quantity of the cash 
ons commodity at a fixed price (or the offsetting liquidation of 
such a position) ; 
red (2) The futures positions referred to in (1) above are 
en- liquidated on or before the date that the risk in the cash 
rit. market terminates; 
(3) Reports are filed by the respondent addressed to the 
Administrator, Commodity Exchange Authority, U. S. De- 
“om partment of Agriculture, Washington, D. C. 20250, or to 
and such other address as the Administrator shall direct in writ- 
file ing, as to the transactions or positions referred to in (1) 
and (2) above, including supporting explanations demon- 
on strating that the transactions or positions meet the require- 
| of ments of paragraphs (1) and (2) above, postmarked not 
ling later than midnight of the day followig the day on which the 
‘ibi- futures transactions are entered into or liquidated; and 
held (4) The respondent keeps, or is responsible for the corpora- 
the tions keeping, books and records showing all details concern- 
also ing all such positions and transactions, including all details 
sons as to the cash commodity involved in the “hedging” trans- 
jent actions, and makes such books and records available to the 
sub- Commodity Exchange Authority for examination at all rea- 
any, sonable times and furnishes to the Adminstrator of the Com- 
Inc., modity Exchange Authority, or his employees, any addi- 
om- tional pertinent information requested by him. 
ps The cease and desist provisions of this order, set forth in sub- 


ie paragraph (a) above, shall become effective upon the date of 

: service of this order upon the respondent. The period of the 

the denial of trading privileges to the respondent, specified in sub- 

paragraph (b) above, shall become effective on the thirtieth 

n- day after the date of entry of this order. A copy of this Decision 

a and Order shall be served on each of the parties and on each 
endead «== contract market. 
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(No. 14,381) 


In re WILLIAM J. DuBy. LAWA Docket No. 17. Decided Febru- 
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Violation of records and holding-period requirements—Suspension of 
license for 90 days—Default order 


Kenneth H. Vail for complainant. 
Harry S. McAlpin, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this proceeding under the Laboratory Animal Welfare Act, 
as amended and supplemented (7 U.S.C. 2181 et seq.), respondent 
failed to file an answer to the complaint charging him with failing 
to make and maintain adequate and accurate records with respect 
to the acquisition of a cat and failing to hold cats acquired for 
five days before selling them, as required by the act and the 
regulations. Hearing Examiner Harry S. McAlpin issued a rec- 
ommended decision based upon the default in the filing of an 
answer and proposed an order suspending respondent’s license 
under the act for a period of 90 days. Respondent did not file 
exceptions. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective upon service of a copy hereof upon 
respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended and supplemented (7 U.S.C. 2131 et seqg.), hereinafter 
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called the Act. It was instituted by a complaint filed on Septem- 
ber 21, 1971, by the Agricultural Research Service, United States 
Department of Agriculture. The Respondent, of Colchester, Ver- 
mont, was charged with failing to make and maintain adequate 
and accurate records with respect to the acquisition of a cat, and 
failing to hold cats acquired for five (5) days before selling them, 
as required under the Act and the regulations. 


Copies of the complaint and the Rules of Practice were served 
on Respondent on September 25, 1971. He was notified in writing 
that an answer should be filed in 20 days, and that failure to file 
an answer denying the allegations of the complaint and request- 
ing an oral hearing would constitute an admission of such allega- 
tions and waiver of hearing. 


Respondent has filed nothing. 


On November 4, 1971, Complainant filed a recommendation 
that the order proposed below be issued. Hearing Examiner Harry 
S. McAlpin, to whom the proceeding has been assigned, issued 
a Recommended Decision on December 3, 1971, without further 
investigation or hearing, pursuant to Section 4.12 of the Rules of 
Practices (9 CFR 4.12). 


PROPOSED FINDINGS OF FACT 


1. William J. Duby, the Respondent, is an individual residing 
at R.F.D. #1, Colchester, Vermont 05446. 


2. The Respondent is now, and at all times material in this 
case was engaged in the business of selling and transporting for 
compensation or profit, cats in commerce for research purposes; 
and was licensed as a dealer under the Act and the regulations by 
the Secretary of Agriculture, and classified as a ““B” dealer under 
the regulations. 


3. At the time of licensing under the Act, the Respondent was 
apprised of the provisions of the Act and the regulations and 
standards, and agreed in writing to comply with their provisions. 


4. On or about February 10, 1971, in connection with his oper- 
ations as a dealer, the Respondent acquired one cat from Kathleen 
K. Portelance, Williston, Vermont, and in connection with said 
cat violated the Act and the regulations in the following respects: 


(a) Respondent failed to make and maintain adequate and 
accurate records with respect to the acquisition of said cat, 
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in that Respondent recorded the animal as being acquired 
from one Marge Wilson, Essex Center, Vermont, instead of 
said Kathleen K. Portlance, the true donor of the cat; and 


(b) Respondent sold said cat to the Dartmouth Medical 
College, Hanover, New Hampshire, on February 12, 1971, 
before the expiration of the five (5) day holding period 
required under the Act and the regulations. 


5. On or about February 10, 1971, in connection with his opera- 
tions as a dealer, the Respondent acquired three cats from Marge 
Wilson, Esex Center, Vermont, and subsequently sold said cats 
to the Dartmouth Medical College, Hanover, New Hampshire, on 
February 12, 1971, before the expiration of the five (5) day hold- 
ing period required under the Act and the regulations. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact herein 
the Respondent has willfully violated Sections 5 and 10 of the 
Act (7 U.S.C. 2135, 2140) and Sections 2.75 and 2.101(a) of the 
regulations (9 CFR 2.75, 2.101(a)), for which the Order set forth 
below should be issued. 


PROPOSED ORDER 


Respondent, in connection with his operations as a dealer, shall 
cease and desist from: 


1. Purchasing or otherwise acquiring, holding, transporting, 
selling or otherwise disposing of any dog or cat without making 
and maintaining adequate records in accordance with the provi- 
sions of the Act and the regulations; and 


2. Failing to hold, under his supervision and control, all dogs’ 


and cats acquired by him for a period of five (5) business days 
after the acquisition of such animals, or for such other period as 
prescribed by the regulations. 


Respondent’s license under the Act is suspended for a period 
of 90 days. 


This Order shall become effective upon service thereof upon 
the Respondent. 


Copies hereof shall be served upon the parties. 


AC 
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Dismissal—Respondent in compliance with bonding requirements 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seqg.). Respondent was charged 
with being a dealer under the act but failing to have the bond 
required under the act and regulations. Respondent filed an 
answer denying the allegations of the complaint. Complainant 
filed a motion to dismiss stating that respondent had the required 
bond. The complaint herein is dismissed without prejudice. 


(No. 14,383) 


In re VANCE K. WILLARD. P&S Docket No. 4503. Decided Febru- 
ary 2, 1972. 


Consent order—Bonding requirement—Cease and desist 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond. 
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Jerome S. Ducrest for complainant. 
Walter W. Rothschild, Waterloo, Iowa, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended, 7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Administrator, Packers and Stockyards Admin- 
istration, on June 14, 1971, charges that respondent violated 
various provisions of the Act and the regulations. In his Answer 
respondent admits the jurisdictional allegations in the Complaint 
and submits to the jurisdiction of the Secretary in the matter, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and, for the 
purposes of this proceeding only, consents to the issuance of a 
specified order with findings of fact and conclusions based upon 
the allegations contained in the Complaint as the findings of fact 
and conclusions of the Secretary requiring him to cease and desist 
from the practices complained of in the Complaint. Complainant 
has recommended that the order consented to by respondent be 
issued, inasmuch as the respondent has now filed the required 
bond. 


FINDINGS OF FACT 


1. (a) Vance K. Willard, hereinafter referred to as the re- 
spondent, is an individual whose address is 936 Cornwall, Water- 
loo, Iowa 50702. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account, and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the Act was terminated 
on March 22, 1970. Respondent was notified by certified mail, on 
or about April 2, 1970, of such termination date and was informed 
that if he continued his livestock operations after March 22, 1970, 
without bond coverage, as required by the Act and the regula- 
tions, he would be in violation of section 312(a). of the Act and 
sections 201.29 and 201.30 of the regulations promulgated there- 
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under. Notwithstanding such notice, respondent has engaged in — 


the business of a dealer, buying and selling livestock for his own 
account, without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 hereof, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations) 9 CFR 
201.29, 201.30). 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained of 
in the Complaint and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond, 
or its equivalent, as required under the Act and the regulations. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 14,384) 


In re CARL NEWTON MILLER. P&S Docket No. 4601. Decided 
February 2, 1972. 


Consent order—Suspension of registration (30 days and thereafter 
while insolvent) 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks or drafts and failing to pay, when due, the full purchase price 
of livestock purchased in commerce, and is suspended as a registrant for 
30 days and thereafter until no longer insolvent. Respondent is also 
ordered to keep required records. 


James E.. Andrews for complainant. 
Respondent pro ge. 


Decision by Donald A. Campbell, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on December 9, 1971, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On January 21, 1972, respondent filed an answer in which he 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions, 
for the purposes of this proceeding only, based upon the allaga- 
tions contained in the Complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Carl Newton Miller, hereinafter referred to as the 
respondent, is an individual whose address is Route 2, Box 419, 
Cumming, Georgia 30130. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


; (2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities presently exceed his current 
assets. As of August 6, 1971, respondent has current liabilities 
totaling $132,468.70 and current assets totaling $20,831.34, re 
sulting in an excess of current liabilities over current assets of 
$111,637.36. 


8. Respondent in connection with his operations as a dealer, on 
or about the dates and in the transactions set forth below, pur- 
chased livetsock at Whiteville Livestock Auction, Whiteville, North 
Carolina, and in purported payment therefor issued checks which 
were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the 
account upon which such checks were drawn. 
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Date of 
Purchase No. of Date of Amount of 
1971 Head Amount Check 1971 Check 

July 12 9 $1,176.91 

July 15 69 9,649.17 July 23 $10,826.08 
July 17 13 2,927.74 July 23 2,927.74 
July 19 3 544.50 July 23 544.50 
July 21 12 1,597.07 July 24 1,597.07 
July 22 64 7,152.92 July 24 7,152.92 
July 27 116 16,305.29 July 29 16,305.29 


4. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and then failed to honor and pay 
the sight drafts drawn in payment for such livestock when such 
drafts were presented at the bank upon which they were drawn. 


Date of 
Purchase No. of Amount of 
1971 Purchased at Head Purchase 
July 23 Sylvania Stockyard 22 $2,419.27 
Sylvania, Georgia 
July 26 North Georgia Farmers 62 6,717.50 
Livestock Market, Inc. 
Canton, Georgia 
July 29 Wayne County Stockyard 62 4,612.67 
Jesup, Georgia 
July 29 Duvall and Wheeler 136 12,512.64 
Livestock Barn 
Greensboro, Georgia 
July 30 Stephens County Livestock 8 907.14 


Auction 
Eastanollee, Georgia 


5. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions referred to 
in Findings of Fact 3 and 4 above, purchased livestock in com- 
merce and failed to pay, when due, the full amount of the pur- 
chase price for such livestock. 


(b) As of August 6, 1971, there remained unpaid by re- 
spondent the total amounts due for the livestock purchases 
referred to in Findings of Fact 3 and 4 above. 


6. Respondent, during the period from January 1, 1971, to 
April 14, 1971, failed to keep accounts, records, and memoranda 
which fully and correctly discloses all transactions involved in 
his business as a dealer under the Act, in that respondent failed 
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to keep and maintain (1) a general ledger of accounts showing 
assets, liabilities, income, expenses, and net worth; (2) a cash 
receipts and disbursements journal; (3) a purchase and sales 
journal; and (4) a record of periodic reconciliations of his bank 
accounts. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3, 4 and 5, 
herein, respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)), and section 201.43(b) of the regulations (9 
CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 


checks ; 


2. Failing to honor and pay sight drafts drawn in payment for 
livestock purchased in commerce when such drafts are presented 
at the bank upon which they are drawn; and 


8. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his business 
as a dealer subject to the Act, including, among other things, 
(1) a general ledger of accounts showing accounts receivable and 
other assets, accounts payable and other liabilities, income, ex- 


penses and net worth; (2) a cash receipts and disbursements 


journal; (3) a purchase and sales journal; and (4) a record of 


monthly reconciliations of his bank accounts. 
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Respondent is suspended as a registrant under the Act for a 
period of thirty days and thereafter until he demonstrates that 
he is no longer insolvent. When respondent demonstrates that he 
is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension, after expiration of the 
thirty-day period. 


This order shall become effective on the sixth day after service 


upon respondent. Copies hereof shall be served upon the parties. 


(No. 14,385) 


In re JOHN PESTORICH and HENRY ROTH. P&S Docket No. 4578. 
Decided February 2, 1972. 


Consent order—Failure to pay when due—Cease and desist 


Respondents consented to the issuance of a cease and desist order for viola- 
tions of the act in failing to pay when due for livestock purchased and 
failing to honor drafts in payment of such livestock when presented for 


payment. 


Jerome S. Ducrest for complainant. 
Gallagher, Baker & Manock, Fresno, Cal., for respondents. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceednig under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.). The Com- 
plaint was filed by the Administrator, Packers and Stockyards 
Administration, on November 5, 1971 charging that respondents 
violated various provisions of the Act and the regulations. In 
their Answer respondents admit the jurisdictional allegations in 
the Complaint and submit to the jurisdiction of the Secretary in 
the matter, neither admit nor deny the remaining allegations, 
waive oral hearing and the report of the Hearing Examiner and 
for the purposes of this proceeding only, consent to the issuance 
of a specified order, with findings of fact and conclusions based 
upon the allegations contained in the Complaint as the findingy 
of fact and conclusions of the Secretary, requiring them to cease 
and desist from the practices complained of in the Complaint. 
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Complainant has recommended that the order consented to = 
respondents be issued. 


FINDINGS OF FACT 


1. (a) Mr. John Pestorich and Mr. Henry Roth, hereinafter 
referred to as the respondents, are partners, d/b/a Fresno Meat 
Packing Company, with their principal place of business located 
at Fresno, California. Their business address is P. O. Box 149, 
Fresno, California 93707. 


(b) Respondents are, and at all times material herein were, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondents are, and at all times material herein were, 


‘a packer within the meaning and subject to the provisions of 


the Act. 


2. The Dos Palos Y Auction Yard, Dos Palos, California; 
Escalon Livestock Auction, Escalon, California; Tulare County 
Farm Bureau Sales Yard, Visalia, California; Stockton Livestock 
Market, Inc., Stockton, California; and the Western Stockman’s 
Market, Famosa, California, hereinafter collectively referred to 
as the stockyards, are and at all times material herein were 
posted stockyards subject to the Act. 


8. Respondents, in connection with their operations as a packer, 
on or about the twelve dates and in the sixteen transactions speci- 
fied in paragraph III of the Complaint and in other transactions 
at divers other times during the period from March 1, 1971, 
through May 31, 1971, purchased livestock for slaughter, at the 
stockyards, and failed to pay, when due, the full purchase price 
of such livestock. 


4. Respondents, in connection with their operations as a packer, 
on or about the date and in the transactions described in Finding 
of Fact 3 above, purchased livestock, in commerce, and failed to 
honor drafts drawn in payment for such livestock after they were 
presented by the bank upon which they were drawn but, instead, 
delayed honoring such drafts for periods of time ranging up to 
seven days after presentment by said bank. 


By reason of the facts alleged in Findings of Fact 2, 3, and 4 
hereof, respondents have violated section 202(a) of the Act (7 


ding? U.S.C. 192(a)) and section 201.43(b) of the regulations (9 CFR 


Cease 


plaint. 


201.43 (b) ). 
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Inasmuch as respondents have consented that an order be issued 


requiring them to cease and desist from the practices complained / : 
of in the Complaint and complainant has recommended that such | : 
an order be issued, the order will be issued. i i 
ORDER ‘ 

ti 


John Pestorich and Henry Roth, individually and as partners t] 
with each other or with other persons, shall cease and desist from: 
(1) failing to pay, when due, the full price of livestock purchased 
in commerce; and (2) failing to honor drafts issued, or authorized 
to be issued, in payment for livestock purchased in commerce, 
when presented for payment. fe 


This order shall become effective on the first day after service Kc 
upon the respondents and copies hereof shall be served upon the 
parties. 

at 

a 

(No. 14,386) ste 

In re IDABEL LIVESTOCK COMMISSION Co., INC. P&S Docket No. 

4595. Decided February 2, 1972. mi 

Consent order—Conflict of interest—Accounts of sale or purchase— thi 
Cease and desist 

sto 

sai 


Respondent is ordered to cease and desist from permitting employees, etc., to 
purchase livestock consigned to respondent for sale on a commission 9%] 
basis, employing dealers or other market agencies, issuing untrue or to 
incomplete accounts of sale or purchase, and is ordered also to maintain pe 


required records. plo 
. for 
James E. Andrews for complainant. 3 
Coy H. McKenzie, Norman, Okla., for respondent. live 
acc 
Decision by Donadl A. Campbell, Judicial Officer als 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- int 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 div 
et seq.), instituted by a complaint filed on November 29, 1971, by 
the Packers and Stockyards Administration, United States De- jel 
partment of Agriculture, charging respondent with violations of Mc) 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 
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On January 6, 1972, respondent filed an answer in which it 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions, 
for the purposes of this proceeding only, based upon the allega- 
tions contained in the Complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Idabel Livestock Commission Co., Inc., hereinafter re- 
ferred to as the respondent, is a corporation whose address is 
Idabel, Oklahoma. 


(b) Respondent is and at all times material herein, was: 


(1) Engaged in the business of conducting and oper- 
ating the Idabel Livestock Commission Co., Inc., Idabel, Oklahoma, 
a posted stockyard under the Act, hereinafter referred to as the 
stockyard ; 


(2) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. (a) Respondent, during the period of January 1, 1971, 
through August 11, 1971, employed Leonard McDaniel as live- 
stock starter at respondent stockyard, notwithstanding that the 
said Leonard McDaniel, during such period of employment, was 
separately registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce for his own account, and 
permitted the said Leonard McDaniel, during said period of em- 
ployment and on or about the dates and in the transactions set 
forth below and in divers other similar transactions, to purchase 
livestock from consignment for resale for his own speculative 
account through his agent, Jack H. Matthews, who was registered 
also with the Secretary of Agriculture as a dealer to buy and sell 
livestock in commerce. 


(b) Respondent, at the stockyard, on or about the dates and 
in the transactions referred to above and set forth below and in 
divers other similar transactions: 


(1) permitted the listed livestock purchased for McDan- 
iel to be billed to other than the true and correct principal, Leonard 
McDaniel ; 
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(2) submitted to the cosignors of such livestock ac- 


counts of sale which failed to show the true and correct names of | 


the purchasers ; 


(3) retained copies of such accounts of sale and pur- | 


chase invoices and maintained ledger entries pertaining thereto. 


Date : 
(1971) . No. of Head Purchaser Shown. 
4-14 48 E-Tex Packing Co. 
5-19 12 E-Tex Packing Co. 
5-19 23 D & W Packing Co. 
6-9 45 E-Tex Packing Co. 
7-7 24 E-Tex Packing Co. 
7-7 55 D & W Packing Co. 
7-14 54 D & W Packing Co. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated sections 304, 307, 312(a) and 401 of the 
Act (7 U.S.C. 205, 208, 213(a), 221) and sections 201.43(a), 
201.57 and 201.66 (b) of the regulations (9 CFR 201.43 (a), 201.57, 
and 201.66 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection with 
respondent’s operations as a market agency, shall cease and desist 
from: 


1. Permitting its owners, officers, agents or employees to pur- 
chase livestock directly or indirectly from consignment on a spec- 
ulative basis ; 


2. Employing or permitting any person engaged in buying live- 
stock at the stockyard as a dealer or market agency, or any em- 
ployee of such person, to perform any service or duty in connec- 
tion with the furnishing by respondent of stockyard services; 


8. Failing to show the full, true and correct names of buyers 
of consigned livestock on the purchase invoices; and 
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4. Failing to accurately account to the consignor as to the cor- 
rect purchaser of his livestock. 


Respondent shall keep accounts, records, ledger sheets, and 
memoranda which fully and correctly disclose all transactions in- 
volved in its business as a market agency subject to the Act, includ- 
ing true and correct copies of accounts of sale and invoices. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 


parties. 


(No. 14,387) 


KALISPELL LIVESTOCK AUCTION COMPANY v. DON F. STIRLING. 
P&S Docket No. 4417. Decided February 4, 1972. 


Failure to pay—Agent for undisclosed principal—Liability—Jurisdiction 


Where the livestock were purchased by respondent as agent for an undis- 
closed principal, respondent is liable to complainant for the purchase 
price of said livestock. 


Alton G. Gaskill, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181, et seq.), instituted 
by a complaint filed on June 8, 1970, in which complainant seeks 
reparation in the amount of $7,429.21, alleged to be the unpaid 
purchase price of 29 head of livestock, plus advances, purchased 
by the respondent at complainant’s market on April 24, 1970. 


A copy of the complaint and a copy of the Investigation Report, 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40), were served upon the 
respondent on October 7, 1970. A copy of the Investigation Report 
was served upon the complainant on October 2, 1970. 


Respondent filed an answer in which he alleged that the com- 
plaint failed to state a claim upon which any relief could be 
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granted, and denied the substantive allegations of the complaint. | 
Respondent requested an oral hearing which was held in Shelby, © 
Montana on April 28, 1971, in consolidation with the hearings in | 
P. & S. Dockets Nos. 4416, 4418, 4419 and 4422, all of which © 
involved reparation proceedings against this respondent. Alton G. | 
Gaskill, Office of the General Counsel, U.S. Department of Agri- 

culture, served as Presiding Officer. Complainant was represented | 
by C. T. “Tad” Sanders, Attorney, Kansas City, Missouri. Re- | 
spondent was represented by John P. Moore, Attorney, Cut Bank, 

Montana. It was stipulated by the parties that the facts developed 

in Missoula Livestock Auction Company V. Don F. Stirling, P. & S. | 


Docket No. 4416, be binding in this proceeding. Proposed Find- 


ings of Fact, Conclusions and Order were filed by complainant for 
consideration in all related dockets. Respondent also filed a brief 
for use in all dockets. 


FINDINGS OF FACT 


1. Complainant, Kalispell Livestock Auction, Kalispell, Mon- © 
tana, was at all times material herein engaged in the business of | 
a dealer and market agency, and was owned and operated by Lee 
Hestekin, who is registered under the Act to buy and sell live 
stock in commerce for his own account and to sell livestock on 
a commission basis at the Kalispell Livestock Auction stockyard, 
Kalispell, Montana, a posted stockyard under the Act, hereinafter | 
referred to as the stockyard. 


2. Respondent, Don F. Stirling, Shelby, Montana, was at all 
times material herein, engaged in the business of a dealer and 
market agency, registered under the Act to buy and sell livestock 
in commerce for his own account and to buy livestock in commerce 
on a commission basis. 


3. For a period of approximately 10 months prior to April 30, 
1970, respondent regularly bid on and purchased cattle weekly 
at the stockyard for various different accounts, including pur- 
chases destined to, and received by, City Parking Company, Sal- 
mon, Idaho, a packer. The regular course of procedure in payment 
for such purchases by respondent was for him to receive his pur- 
chase invoices identified by number or otherwise as to the order, 
add to such invoices his buying charges, brand inspection costs 
and other charges, along with a transportation order designating 
the destination and authorizing the release of such shipment to 
the specified motor carrier identified by respondent to receive the 
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purchases, and then make out and sign a draft to complainant, 
drawn on the person or company to whom the cattle were directed 
to be transported and which was payable through a named bank 
in such draft for the amount of such purchase invoice plus all 
charges and advances. 


4. All livestock sale and purchase transactions by the com- 
plainant are complete after acceptance by the auctioneer of the 
last highest competitive bid for the lot so sold and the bidder 
identified as the buyer of such lot. After the close of such sale 
and purchase transactions, the identified bidder and buyer directs 
the making out of invoices, including the charges to be included in 
addition to the purchase price, and the transportation release 
orders by the complainant. 


5. On April 24, 1970, the respondent purchased 29 head of 
cows from the complainant in the ordinary course of business at 
the stockyard as the highest bidder on such livestock by the lots 
in which sold. The total purchase price of such livestock was 
$7,368.31. At the direction of respondent, the complainant added 
to such invoice the amounts of $2.90 for authorized brand in- 
spection and $58.00 as the buying commission or. mark-up of 
respondent, which latter sum the complainant advanced and paid 
to respondent. The respondent directed the release and shipment 
of the 29 head of animals by transportation order to City Packing 
Company, Salmon, Idaho. The respondent tendered payment for 
such purchase and charges by a draft drawn on the City Packing 
Company payable through the Idaho First National Bank, Salmon 
Branch, Salmon, Idaho, in the total amount of $7,429.21 which he 
signed and gave to complainant. The complainant deposited such 
draft with complainant’s bank and it was duly presented for pay- 
ment through banking channels on City Packing Company through 
the bank upon which drawn. Payment was refused and the draft 
charged back through the same banking channels to the account 
of the complainant. The designated trucker for such purchase 
of 29 head of livestock loaded and delivered them to City Packing 
Company. There is $7,429.21 still outstanding. 


6. Complainant did not in any way relieve the respondent of 
his obligation to pay for the 29 head of cattle which he purchased 
on April 24, 1970 together with the added charges to a total 
invoice price of $7,429.21. 


7. The Complaint was filed within 90 days after the accrual of 
the cause of action. 
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CONCLUSIONS 
The complainant has not been paid in full for the 29 head of 


livestock purchased at the stockyards on April 24, 1970, nor for | 


the money advanced for respondent’s buying commission. A fail- 
ure to pay in connection with a purchase of livestock in commerce 
constitutes an unjust practice in violation of the Act, on the basis 
of which reparation may be awarded. Rush County Sale Co. v. 
Maly Livestock, 29 A.D. 386 at 390 (1970), affirmed upon recon- 
sideration, 29 A.D. 922 (1970). 


Respondent contends that he was an employee of City Packing 


Company during all the time he made purchases of cattle for the 


City Packing Company. However the evidence clearly indicates — 


that the respondent made purchases for others during this period, 
making payments by drafts drawn on the party for whom the 
cattle were purchased. Therefore, complainant had no knowledge 
as to who the principal might be prior to settling for the sale. The 
law is well settled that where goods are purchased by an agent 
for an undisclosed or partially disclosed principal, the agent may 
be held liable for the debt even after the discovery of the principal. 


The principal may also be held liable. Schnell Livestock v. Marlin | 


Livestock Sales, Inc., 22 A.D. 388 (1963) and Woodward Live- 
stock Auction Market v. Romay, 28 A.D. 701, 704 (1969) ; Kuehn- 
dorf v. Jessen et al., 29 A.D. 807 (1970). 


The respondent also contends that the facts stated in the plead- 
ings filed in Missoula Livestock Auction Company V. City Packing 
Company, Inc. and Idaho First National Bank, in the Seventh 


Judicial District for the State of Idaho, a copy of which pleadings 
was submitted by respondent, should be conclusive, presumably 


to establish that the sale herein was made to City Packing Com- 


pany and not to respondent. Such contention is without merit 
since neither the complainant nor the transaction is the same as 
in this proceeding. Even if the parties were the same, there is no 
basis to conclude that the proceedings are inconssitent as to the 
findings made herein. Further, the bringing of a civil suit does 


not deprive the Secretary of jurisdiction in a reparations pro-— . 


ceeding. Bales Continental v. Perrion, 28 A.D. 127 at 134 (1969). 


ORDER 


Respondent shall pay complainant, within 30 days from the 
date hereof, the sum of $7,429.21, plus interest thereon at the rate 
of 8% per annum from May 1, 1970 until paid. 


Copies hereof shall be served upon the parties. 
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(No. 14,388) 


DILLON LIVESTOCK MARKET v. DON F. STIRLING. P&S Docket No. 
4418. Decided February 4, 1972. 


Failure to pay—Agent for undisclosed principal—Liability—Jurisdiction 


Where the livestock were purchased by respondent as agent for an undis- 
closed principal, respondent is liable to complainant for the purchase 
price of said livestock. 


Alton G. Gaskill, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181, et seq.), instituted by 
a complaint filde on June 1, 1970, in which complainant seeks 
reparation in the amount of $2,178.90, alleged to be the unpaid 
purchase price of 11 head of livestock, plus advances, purchased 
by the respondent at complainant’s market on April 27, 1970. 


A copy of the complaint and a copy of the Investigation Report, 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served upon 
the respondent on October 6, 1970. A copy of the Investigation 
Report was served upon the complainant on October 1, 1970. 


Respondent filed a timely answer in which he alleged that the 
complaint failed to state a claim upon which any relief could be 
granted, and inter alia, denied the substantive allegations of the 


' complaint. Respondent requested an oral hearing which was held 


in Shelby, Montana, on April 28, 1971, in consolidation with hear- 
ings in P&S Docket Nos. 4416, 4417, 4419 and 4422, all of which 
involved reparation proceedings against this respondent. Alton G. 
Gaskill of the Office of the General Counsel, U.S. Department of 
Agriculture, served as Presiding Officer. Complainant was repre- 
sented by C. T. “Tad” Sanders, attorney, Kansas City, Missouri. 
Respondent was represented by John P. Moore, attorney, Cut 
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Bank, Montana. Proposed findings of fact, conclusions and order | 


were filed by counsel for complainant for consideration in all 
related dockets. Respondent also filed a brief for use in all 
dockets. It was stipulated by the parties that the facts developed 
in P&S Docket No. 4416 be binding in this proceeding. 


FINDINGS OF FACT 


1. Complainant, Dillon Livestock Market, is a partnership com- | 
posed of Herman I. Kamp and Robert Neil Strozzi, who were at | 


all times materia] herein, engaged in the business of a market 


agency and dealer, registered with the Secretary of Agriculture 


to buy and sell livestock in commerce for their own account and 


to buy and sell livestock on a commission basis in commerce at | 
the Dillon Livestock Market stockyard, Dillon, Montana, a posted | 
stockyard under the Act, hereinafter referred to as the stockyard. | 

2. Respondent, Don F. Stirling, Shelby, Montana, was at all | 
times material herein, engaged in the business of a dealer and | 


market agency, registered under the Act to buy and sell livestock 
in commerce for his own account and to buy livestock in com- 
merce on a commission basis. 


3. For a period of approximately 10 months prior to April 30, | 


1970, respondent regularly bid on and purchased cattle weekly © 
at the stockyard for various different accounts, including pur- | 


chases destined to, and received by, City Packing Company, Sal- 
mon, Idaho, a packer. The regular course of procedure in pay- 
ment for such purchases by respondent was for him to receive his 
purchase invoices identified by number or otherwise as to the 
order, add to such invoices his buying charges, brand inspection 
costs and other charges, along with a transportation order desig- 
nating the destination and authorizing the release of such ship- 
ment to the specified motor carrier identified by respondent to 
receive the purchases, and then make out and sign a draft to 
complainant, drawn on the person or company to whom the cattle 
were directed to be transported and which was payable through 
a named bank in such draft for the amount of such purchase 
invoice plus all charges and advances. 


4. All livestock sale and purchase transactions by the com- 
plainant are complete after acceptance by the auctioneer of the 
last highest competitive bid for the lot so sold and the bidder 


Se 


identified as the buyer of such lot. After the close of such sale | 
and purchase transactions, the identified bidder and buyer directs © 


der E 


all 


om- 
2 at 


rket | 
ure © 


and 


e at § 


sted | 
ard. © 


; all 


and f 
tock | 


om- 


| 30, | 


pur- 
Sal- 


pay- | 


> his 

the 
tion 
esig- 
ship- 


t to) 


attle 
ugh © 


hase 


-om- 


the © 


dder | 
sale _ 
| stock, 29 A.D. 386 at 390 (1970), affirmed upon reconsideration, 


DILLON v. STIRLING 223 
Cite as 31 A.D. 221 


the making out of invoices, including the charges to be included 
in addition to the purchase price, and the transportation release 
orders by the complainant. 


5. On April 27, 1970, respondent purchased 11 head of cows 
from the complainant in the ordinary course of business at the 
stockyard as the highest bidder on such livestock by the lots in 
which sold. The total purchase price of such livestock was 
$2,155.80. At the direction of respondent, complainant added to 
such invoice the amounts of $1.10 for authorized brand inspection, 
and $22.00 as the buying commission or mark-up of respondent, 
which latter sum the complainant advanced and paid to respond- 
ent. Respondent directed the release and shipment of the 11 head 
of animals by transportation order to City Packing Company, 
Salmon, Idaho, and tendered payment for such purchases and 
charges by a draft drawn on the City Packing Company payable 
through the Idaho First National Bank, Salmon Branch, Salmon, 
Idaho, in the total amount of $2,178.90, which respondent signed 
and gave to complainant. The draft was deposited with com- 
plainant’s bank and was duly presented for payment through 
banking channels on City Packing Company through the bank 
upon which drawn. Payment was refused and the draft charged 
back through the same banking channels to the account of the 
complainant. The designated trucker for such purchases of 11 
head of livestock loaded up and delivered them to City Packing 
Company. 


6. Complainant did not in any way relieve the respondent of 
his obligation to pay for the 11 head of cattle which he pur- 
chased on April 27, 1970, together with the added charges to 
a total invoice price of $2,178.90. 


7. The Complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


The complainant has not been paid for the 11 head of livestock 
purchased at the stockyard on April 27, 1970, nor for the money 
advanced for respondent’s buying commission. A failure to pay 
in connection with a purchase of livestock in commerce constitutes 
an unjust practice in violation of the Act, on the basis of which 
reparation may be awarded. Rush County Sale Co. v. Maly Live- 


_ 29 A.D. 922 (1970). 
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Respondent contends that he was an employee of City Packing 


Company during all the time he made purchases of cattle for the 


City Packing Company. However the evidence clearly indicates 


that the respondent made purchases for others during this period, 
making payments by drafts drawn on the party for whom the 
cattle were purchased. Therefore, complainant had no knowledge 
as to who the principal might be prior to settling for the sale. 


The law is well settled that where goods are purchased by an 


agent for an undisclosed or partially disclosed principal, the agent 
may be held liable for the debt even after the discovery of the 
principal. The principal may also be held liable. Schnell Live- 
stock Vv. Marlin Livestock Sales, Inc., 22 A.D. 388 (1963) and 


Woodward Livestock Auction Market v. Romay, 28 A.D. 701, 704 


(1969) ; Kuehndorf v. Jessen et al., 29 A.D. 807 (1970). 


The respondent also contends that the facts stated in the plead. 
ings filed in Missoula Livestock Auction Company v. City Packing’ 
Company, Inc. and Idaho First National Bank, in the Seventh’ 
Judicial District for the State of Idaho, a copy of which pleadings’ 


was submitted by respondent, should be conclusive presumably 
to establish that the sale herein was made to City Packing Com- 
pany and not to respondent. Such contention is without merit 
since neither the complainant nor the transaction is the same as in 
this proceeding. Even if the parties were the same, there is no 


basis to conclude that the proceedings are inconsistent as to the’ 


findings made herein. Further, the bringing of a civil suit does 


not deprive the Secretary of jurisdiction in a reparations proceed. 


ing. Bales Continental v. Perrion, 28 A.D. 127 at 184 (1969). 


ORDER 


Respondent shall pay complainant, within 30 days from the date 


hereof, the sum of $2,178.90, with interest thereon at the rate of 
8% per annum from May 1, 1970, until paid. 


Copies hereof shall be served upon the parties. 


(No. 14,389) 


REX E. HENDRICKSON, d/b/a BITTER Root LIVESTOCK MARKET 1. 
DON F. STIRLING. P&S Docket No. 4419. Decided February 
4, 1972. 
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Failure to pay—Agent for undisclosed principal—Liability—Jurisdiction 


Where the livestock were purchased by respondent as agent for an undis- 
closed principal, respondent is liable to complainant for the purchase 
price of said livestock. 


Alton G. Gaskill, Presiding Officer. 
Decision by Thomas J. Flavin, Judical Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181, et seq.), instituted by 
a complaint filed on June 10, 1970, in which complainant seeks 
reparation in the amount of $4,082.29, alleged to be the unpaid 
purchase price of 16 head of livetsock, plus advances, purchased 
by the respondent at complainant’s market on April 22, 1970. 


A copy of the complaint and a copy of the Investigation Report, 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40), were served upon the 
respondent on November 10, 1970. A copy of the Investigation 
Report was served upon the complainant on November 9, 1970. 


Respondent filed an answer in which he alleged that the com- 


' plaint failed to state a claim upon which any relief could be 
_ granted, and denied the subtsantive allegations of the complaint. 


Respondent requested an oral hearing, which was held in Shelby, 
Montana on April 28, 1971, in consolidation with the hearings in 
P. & S. Docket Nos. 4416, 4417, 4418, and 4422, all of which 
involved reparation proceedings against this respondent. Alton G. 
Gaskill, Office of the General Counsel, U. S. Department of Agri- 
culture, served as Presiding Officer. Complainant was represented 


spondent was represented by John P. Moore, attorney, Cut Bank, 
Montana. It was stipulated by the parties that the facts devel- 
oped in Missoula Livestock Auction Company Vv. Don F. Stirling, 
P. & S. Docket No. 4416, be binding in this proceeding. Proposed 
Findings of Fact, Conclusions and Order were filed by complainant 
for consideration in all related dockets. Respondent also filed a 
brief for use in all dockets. 
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FINDINGS OF FACT 


1. Complainant, Rex E. Hendrickson, at all times material 
herein engaged in the business of a dealer and market agency, 
registered under the Act to buy and sell livestock in commerce 
for his own account and to sell livestock on a commission basis 
at the Bitter Root Livestock Market stockyard, Hamilton, Mon- 
tana, a posted stockyard under the Act, hereinafter referred to 
as the stockyard. 


2. Respondent, Don F. Stirling, Shelby, Montana, was at all 


times material herein, engaged in the business of a dealer and | 


market agency, registered under the Act to buy and sell livestock 


in commerce for his own account and to buy livetsock in com-/ 


merce on a commission basis. 


8. For a period of approximately 10 months prior to April 30, 
1970, respondent regularly bid on and purchased cattle weekly 


ype RRR 


at the stockyard for various different accounts, including pur- | 
chases destined to, and received by, City Packing Company, Sal- | 
mon, Idaho, a packer. The regular course of procedure in payment | 
for such purchases by respondent was for him to receive his_ 
purchase invoices identified by number or otherwise as to the’ 
order, add to such invoices his buying charges, brand inspection | 


costs and other charges, along with a transportation order desig- 
nating the destination and authorizing the release of such ship- 
ment to the specified motor carrier identified by respondent to 
receive the purchases, and then make out and sign a draft to 
complainant, drawn on the person or company to whom the cattle 


were directed to be transported and which was payable through | 


a named bank in such draft for the amount of such purchase 
invoice plus all charges and advances. 


4. All livestock sale and purchase transactions by the com- 


plainant are complete after acceptance by the auctioneer of the’ 
last highest competitive bid for the lot so sold and the bidder’ 
identified as the buyer of such lot. After the close of such sale and” 
purchase transactions, the identified bidder and buyer directs’ 
the making out of invoices, including the charges to be included | 
in addition to the purchase price, and the transportation release | 


orders by the complainant. 


5. On April 22, 1970, the respondent purchased 16 head of} 
cows from the complainant in the ordinary course of business at’ 
the stockyard as the highest bidder on such livetsock by the lots’ 
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in which sold. The total purchase price of such livestock was 
$4,048.69. At the direction of respondent, the complainant added 
to such invoice the amounts of $1.60 for authorized brand in- 
spection, and $32.00 at the buying commission or mark-up of 
respondent which latter sum the complainant advanced and paid 
to respondent. The respondent directed the release and shipment 
of the 16 head of animals by transportation order to City Packing 
Company, Salmon, Idaho. The respondent tendered payment for 
such purchases and charges by a draft drawn on the City Packing 
Company payable through the Idaho First National Bank, Salmon 
Branch, Salmon, Idaho, in the total amount of $4,082.29 which he 
signed and gave to complainant. The complainant deposited such 
draft with complainant’s bank and it was duly presented for pay- 
ment through banking channels on City Packing Company through 
the bank upon which drawn. Payment was refused and the draft 
charged back through the same banking channels to the account 
of the complainant. The designated trucker for such purchases of 
16 head of livestock loaded and delivered them to City Packing 
Company. There is $4,081.29 still outstanding. 


6. Complainnat did not in any way relieve the respondent of 
his obligation to pay for the 16 head of cattle which he purchased 
on April 22, 1970, together with the added charges to a total in- 
voice price of $4,082.29. 


7. The Complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


The complainant has not been paid in full for the 16 head of 
livestock purchased at the stockyard on April 22, 1970, nor for 
the money advanced for respondent’s buying commission. A fail- 
ure to pay in connection with a purchase of livestock in commerce 
constitutes an unjust practice in violation of the Act, on the basis 
of which reparation may be awarded. Rush County Sale Co. v. 
Maly Livestock, 29 A.D. 386 at 8390 (1970), affirmed upon recon- 
sideration, 29 A.D. 922 (1970). 


Respondent contends that he was an employee of City Packing 
Company during all the time he made purchases of cattle for the 
City Packing Company. However the evidence clearly indicates 
that the respondent made purchases for others during this period, 
making payments by drafts drawn on the party for whom the 
cattle were purchased. Therefore, complainant had no knowledge 
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as to who the principal might be prior to settling for the sale. The | 
law is well settled that where goods are purchased by an agent | 
for an undisclosed or partially disclosed principal, the agent may p 
be held liable for the debt even after the discovery of the prin- © 


cipal. The principal may also be held liable. Schnell Livestock v. 
Marlin Livestock Sales, Inc., 22 A.D. 388 (1963) and Woodward 


OR oP 


Livestock Auction Market v. Romay, 28 A.D. 701, 704 (1969); 


Kuehndorf Vv. Jessen et al., 29 A.D. 807 (1970). 


The respondent also contends that the facts stated in the plead- | 


ings filed in Missoula Livestock Auction Company v. City Packing 


Company, Inc. and Idaho First National Bank, in the Seventh ‘ 
Judicial District for the State of Idaho, a copy of which pleadings | 


was submitted by respondent, should be conclusive, presumably © 


to establish that the sale herein was made to City Packing Com- | 


pany and not to respondent. Such contention is without merit 
since neither the complainant nor the transaction is the same as in 
this proceeding. Even if the parties were the same, there is no 


basis to conclude that the proceedings are inconsistent as to the | 
findings made herein. Further, the bringing of a civil suit does | 


not deprive the Secretary of jurisdiction in a reparations pro- ~ 


ceeding. Bales Continental v. Perrion, 28 A.D. 127 at 1384 (1969). 


ORDER 
Respondent shall pay complainant, within 30 days from the 
date hereof, the sum of $4,082.29, plus interest thereon at the 
rate of 8% per annum from May 1, 1970, until paid. 


Copies hereof shall be served upon the parties. 


(No. 14,390) 


SHELBY STOCKYARDS COMPANY, INC. v. DON F. STIRLING. P&S 
Docket No. 4422. Decided February 4, 1972. 


Failure to pay—Agent for undisclosed principal—Liability—Jurisdiction 


Where the livestock were purchased by respondent as agent for an undis- | 


closed principal, respondent is liable to complainant for the purchase 
price of said livestoek. 


Alton G. Gaskill, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181, et seq.), instituted 
by a complaint filed on June 1, 1970, in which complainant seeks 
reparation in the amount of $4,762.70, alleged to be the unpaid 
purchase price of 19 head of livestock, plus advances, purchased 
by the respondent at complainant’s market on April 25, 1970. 


A copy of the complaint and a copy of the Investigation Report, 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40), were served upon the 
respondent on October 1, 1970. A copy of the Investigation Report 
was served upon the complainant on the same date. 


Respondent filed an answer in which he alleged that the com- 
plaint failed to state a claim upon which any relief could be 
granted, and denied the substantive allegations of the complaint. 
Respondent requested an oral hearing, which was held in Shelby, 
Montana on April 28, 1971, in consolidation with the hearings in 
P. & S. Docket Nos. 4416, 4417, 4418, and 4419, all of which in- 
volved reparation proceedings against this respondent. Alton G. 
Gaskill, Office of the General Counsel, U. S. Department of Agri- 
culture, served as Presiding Officer. Complainant was repre- 
sented by C. T. “Tad” Sanders, attorney, Kansas City, Missouri. 
Respondent was represented by John P. Moore, attorney, Cut 
Bank, Montana. It was stipulated by the parties that the facts 
developed in Missoula Livestock Auction Company v. Don F. 
Stirling, P. & S. Docket No. 4416, be binding in this proceeding. 
Proposed Findings, Conclusions and Order were filed by com- 
plainant for consideration in all related dockets. Respondent also 
filed a brief for use in all dockets. 


FINDINGS OF FACT 


1. Complainant, Shelby Stockyards Company, Inc., a corpora- 
tion, Shelby, Montana, is now and was at all times material herein 
engaged in the business of a dealer and market agency, registered 
with the Secretary of Agriculture to buy and sell livestock in 
commerce for its own account and to sell livestock on a commission 
basis at the Shelby Stockyards Company, Inc., stockyard, Shelby, 
Montana, a posted stockyard under the Act, hereinafter referred 
to as the stockyard. 
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2. Respondent, Don F. Stirling, Shelby, Montana, was at all © 


times material herein, engaged in the business of a dealer and 
market agency, registered under the Act to buy and sell livestock 
in commerce for his own account and to buy livestock in com- 
merce on a commission basis. 


8. For a period of approximately 10 months prior to April 30, | 


t 


| 


1970, respondent regularly bid on and purchased cattle weekly / 
at the stockyard for various different accounts, including pur- | 
chases destined to, and received by, City Packing Company, Sal- | 


mon, Idaho, a packer. The regular course of procedure in payment 
for such purchases by respondent was for him to receive his pur- 
chase invoices identified by number or otherwise as to the order, 


STEERER 


add to such invoices his buying charges, brand inspection costs | 
and other charges, along with a transportation order designating | 
the destination and authorizing the release of such shipment to | 
the specified motor carrier identified by respondent to receive the © 
purchases, and then make out and sign a draft to complainant, | 
drawn on the person or company to whom the cattle were directed | 


to be transported and which was payable through a named bank | 
in such draft for the amount of such purchase invoice plus all 
charges and advances. 


; 


§ 


4. All livestock sale and purchase transactions by the com- | 


plainant are complete after acceptance by the auctioneer of the 
last highest competitive bid for the lot so sold and the bidder 


identified as the buyer of such lot. After the close of such sale | 
and purchase transactions, the identified bidder and buyer directs | 


the making out of invoices, including the charges to be included 


in addition to the purchase price, and the transportation release © 


orders by the complainant. 


5. On April 25, 1970, respondent purchased 16 head of cows | 
and 3 bulls from the complainant in the ordinary course of busi- | 
ness at the stockyard as the highest bidder on such livestock by f 
the lots in which sold. The total purchase price of such livestock ~ 
was $4,722.80. At the direction of respondent, complainant added ~ 
to such invoice the amounts of $1.90 for authorized brand in- | 


spection and $38.00 as the buying commission or mark-up of | 


respondent, which latter sum complainant advanced and paid to © 
respondent. Respondent directed the release and shipment of | 
the 19 head of animals by transportation order to City Packing © 


Company, Salmon, Idaho, and tendered payment for such pur- | 


chases and charges by a draft drawn on the City Packing Com- 
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pany payable through the Idaho First National Bank, Salmon 
Branch, Salmon, Idaho, in the total amount of $4,762.70 which 
respondent signed and gave to complainant. The complainant 
deposited such draft with its bank and it was duly presented for 
payment through banking channels on City Packing Company 
through the bank upon which drawn. Payment was refused and 
the draft charged back through the same banking channels to the 
account of the complainant. 


6. Complainant did not in any way relieve respondent of his 
obligation to pay for the 19 head of cattle which he purchased on 
April 25, 1970 together with the added charges to a total invoice 
price of $4,762.70. 


7. The Complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


The complainant has not been paid in full for the 19 head of 
livestock purchased at the stockyard on April 25, 1970, nor for 
the money advanced for respondent’s buying commission. A fail- 
ure to pay in connection with a purchase of livestock in commerce 
constitutes an unjust practice in violation of the Act, on the basis 
of which reparation may be awarded. Rush County Sale Co. v. 
Maly Livestock, 29 A.D. 386 at 390 (1970), affirmed upon recon- 
sideration, 29 A.D. 922 (1970). 


Respondent contends that he was an employee of City Packing 
Company during all the time he made purchases of cattle for 
the City Packing Company. However the evidence clearly indi- 
cates that the respondent made purchases for others during this 
period, making payments by drafts drawn on the party for whom 
the cattle were purchased. Therefore, complainant had no knowl- 
edge as to who the principal might be prior to settling for the 
sale. The law is well settled that where goods are purchased by 
an agent for an undisclosed or partially disclosed principal, the 
agent may be held liable for the debt even after the discovery of 
the principal. The principal may also be held liable. Schnell 
Livestock Vv. Marlin Livestock Sales, Inc., 22 A.D. 888 (1968) and 
Woodward Livestock Auction Market v. Romay, 28 A.D. 701, 704 
(1969) ; Kuehndorf v. Jessen et al., 29 A.D. 807 (1970). 


The respondent also contends that the facts stated in the 
Pleadings filed in Missoula Livestock Auction Company v. City 





232 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 31 A.D. 232 


Packing Company, Inc. and Idaho First National Bank, in the | 
Seventh Judicial District for the State of Idaho, a copy of which | 
pleadings was submitted by respondent, should be conclusive, | 
presumably to establish that the sale herein was made to City’ 
Packing Company and not to respondent. Such contention is | 
without merit since neither the complainant nor the transaction | 
is the same as in this proceeding. Even if the parties were the | 
same, there is no basis to conclude that the proceedings are incon- | 
sistent as to the findings made herein. Further, the bringing of | 
a civil suit does not deprive the Secretary of jurisdiction in a/ 
reparations proceeding. Bales Continental v. Perrion, 28 A.D. 127) 
at 134 (1969). 


ORDER 


Respondent shall pay complainant, within 80 days from the date | 
hereof, the sum of $4,762.70, plus interest thereon at the rate of 
8% per annum from May 1, 1970 until paid. 


Copies hereof shall be served upon the parties. 


(No. 14,891) 


In re COLUMBUS-MUSCOGEE LIVESTOCK AUCTION, INC. P&S Docket 
No. 4818. Decided February 10, 1972. 


Suspension to be held in abeyance for two years 


J. Richard Stwdenny for complainant. 
G. Hughel Harrison, Lawrenceville, Ga., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), respondent has filed a motion to hold in abeyance an 
order entered January 21, 1972 (81 A.D. 63) suspending re-| 
spondent as a registrant under the act for thirty days. Com- 
plainant has filed a reply to the effect that due to unusual circum- 
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stances it does not oppose a suspension of the suspension for 
a period of two years. 


This proceeding was one of two proceedings brought at the 
same time against two competitive auction stockyards in Georgia. 
The other proceeding was instituted against the La Grange Stock- 
yards, P&S Docket No. 4314. The charges in each case were the 
same. In each case respondent admitted all the charges except 
those involving the false weighing of livestock. In each case the 
complainant’s evidence was to the effect that upon checkweighing 
by complainant’s investigators of livestock sold, some animals 
taken from dry pens weighed more than the weights at which the 
animals were sold. At the hearing in each case there was testi- 
mony that livestock after sale was moved about in buyers’ pens, 
that some of these pens were equipped with watering facilities 
and that the animals that weighed more on the checkweighing 
than the sales weight may have drunk water between the two 
weighings. 


In the LaGrange proceeding the hearing examiner found the 
weight of the evidence to be that there was movement of cattle 
after sale from pen to pen before the checkweighing and recom- 
mended dismissal of the charges involving weighing. In this 
proceeding he found somewhat weaker testimony to the same 
effect not credible and recommended a thirty-day suspension of 
respondent as a registrant. We followed the findings of the 
hearing examiner since they seemed to be based upon the credi- 
bility of the testimony offered. 


In view of the unusual circumstances involved and since com- 
plainant does not object, the suspension ordered January 21, 1972, 
in this proceeding is held in abeyance for two years and shall not 
become effective unless respondent is found after opportunity for 
a hearing to have again violated the act during the two years. 


(No. 14,392) 
In re CHARLES Koza. P&S Docket No. 4574. Decided February 
10, 1972. 
Consent order 


Respondent consented to an order requiring him to cease and desist from 
engaging in business under the act without being bonded therefor. 
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Alfred R. Nolting for complainant. 
Phares and Torpin, Central City, Neb., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- | 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 | 


et seq.), instituted by a complaint filed on October 29, 1971, by the 


Packers and Stockyards Administration, United States Depart- | 
ment of Agriculture, charging respondent with violations of the | 


Act and the regulations theerunder (9 CFR 201.1 et seq.). 


Respondent filed an amended answer on January 10, 1972, in : 
which he admits the jurisdictional allegations of the complaint, | 
neither admits nor denies the remaining allegations, waives oral [| 


hearing and the report of the Hearing Examiner, and consents to | 


the issuance of a specified order. Complainant has recommended — 


that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Charles Koza, hereinafter referred to as the respondent, | 


is an individual, whose address is Fullerton, Nebraska. 
(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as 

a dealer to buy and sell livestock in commerce on a commission 
basis. 

2. The surety bond which respondent maintained to secure the 

performance of his livestock obligations under the Act was termi- 

nated on September 29, 1954. Respondent was notified on or 


about March 24, 1971, that if he continued his livestock opera- | 


eH 
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tions without bond coverage or its equivalent, he would be in | 
violation of Section 312 of the Act and sections 201.29 and 201.30 | 
of the regulations promulgated thereunder. Notwithstanding such | 


notice, respondent engaged in business as a market agency buying [ 
livestock in commerce on a commission basis without filing and | 
maintaining a reasonable bond or its equivalent, as required under 


the Act and the regulations. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 herein, 
respondent has wilfully violated Section 312(a) of the Act (7 
U.S.C. 218 (a) ), and Sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 14,393) 


In re J. H. Davis. P&S Docket No. 4608. Decided February 10, 
1972. 


Consent order 


Respondent is ordered to cease and desist from failing to pay, when due, for 
livestock purchased and issuing insufficient funds checks in payment 
thereof, and is suspended as a registrant under the act for a period of 
seven days. Respondent is also ordered to keep required records. 


Alfred N. Nolting for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on December 17, 1971, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 20.1 et seq.). 
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Respondent filed an answer on January 28, 1972, in which he ; 
admits the jurisdictional allegations of the Complaint, neither | 
admits nor denies the remaining allegations, waives oral hearing © t 





and the report of the Hearing Examiner and consents to the | ‘ 
issuance of a specified order, with findings of fact and conclusions, © : 
for the purpose of this proceeding only, based on the allegations f | 
contained in the complaint. Complainant has recommended that | 49, 
the order consented to by respondent be issued. Bi 
20 
FINDINGS OF FACT F 
1. (a) J. H. Davis, hereinafter referred to as the respondent, ; ~ 
is an individual whose address is Box 119, Hart, Texas. f 


(b) Respondent, at all times material herein, was: 


stock in commerce for his own account; and 


(1) Engaged in the business of buying and selling live- : co} 
i 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer 
during the period January 4, 1971 through April 21, 1971, in the © 
nine transactions set forth in paragraph II of the complaint, pur- © 


chased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


8. Respondent, in connection with his operations as a dealer | 


during the period January 4, 1971 through April 21, 1971, in the | 


nine transactions set forth in paragraph III of the complaint, | 
purchased 582 head of livestock in commerce and failed to pay, | 


when due, the full purchase price for such livestock. 


ch 


4. Respondent, in connection with his business as a dealer, | 
failed to keep accounts, records and memoranda which fully and | 


correctly disclose all transactions involved in his business as a | 


a | 


dealer under the Act in that respondent failed to keep and main- © 


tain (1) a general ledger of accounts showing assets, liabilities, | 


uF 


and net worth; (2) a cash receipts and cash disbursements jour- | 


nal; (3) a daily record of livestock purchases and sales; (4) 


monthly reconciliations of bank accounts; and (5) a livestock | 


inventory. 


i In 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks or drafts; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act including (1) a general ledger 
of accourts showing assets, liabilities, and net worth; (2) a cash 
receipts and cash disbursements journal; (8) a daily record of 
livestock purchases and sales; (4) monthly reconciliations of bank 
accounts; and (5) a livestock inventory. 


Respondent is suspended as a registrant under the Act for 
a period of seven (7) days. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
(No. 14,394) 


In re R. G. WILLIAMS. P&S Docket No. 4592. Decided February 
10, 1972. 
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Consent order 


Respondent is ordered to cease and desist from failing to pay, when due for 
livestock purchased and issuing insufficient funds checks in payment 
thereof. 


' 
‘ 
i 
é 
f 
; 


Alfred R. Nolting for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- ; 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 | 
et seq.), instituted by a complaint filed on November 22, 1971, by | 
the Packers and Stockyards Administration, United States De | 
partment of Agriculture, charging respondent with violations of | 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). | 


Respondent filed an answer on January 28, 1972, in which he! 
admits the jurisdictional allegations of the Complaint, neither | 
admits nor denies the remaining allegations, waives oral hearing | 
and the report of the Hearing Examiner and consents to the issu- _ 
ance of a specified order, with findings of fact and conclusions, for | 
the purpose of this proceeding only, based on the allegations con- — 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. i 


FINDINGS OF FACT 


1. (a) R.G. Williams, hereinafter referred to as the respondent | 
is an individual whose address is Route 1, Box 215A, Skiatook, | 
Oklahoma. : 


(b) Respondent, at all times material herein, was engaged | 
in the business of buying and selling livestock in commerce for 
his own account as a dealer, within the meaning and subject to / 
the provisions of the Act. 


2. Respondent, in connection with his operations as a dealer 
during the period April 19 through May 29, 1971, in four trans- 
actions set forth in paragraph II of the complaint, purchased | 
livestock in commerce, and in purported payment therefor issued | 
checks which were returned unpaid by the bank upon which they | é 
were drawn because respondent did not have sufficient funds on E 
deposit in the account upon which such checks were drawn. Hi 
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8. Respondent, during the period April 19 through May 29, 
1971, in the four transactions set forth in paragraph II of the 
complaint, purchased 136 head of livestock in commerce and failed 
to pay, when due, the full amount of the purchase price for such 
livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act, 7 
U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn; and 


2. Failing to pay, when due, the full purchase price of live- 


This order shall become effective on the sixth day after service 


' upon respondent. Copies hereof shall be served upon the parties. 
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(No. 14,395) 


In re R. E. ROBERTS. P&S Docket No. 4602. Decided February 10, 
1972. 


Consent order 


Respondent is ordered to cease and desist from using shippers proceeds for 
unauthorized purposes and failing to maintain required records, and is 
suspended as a registrant under the act until the deficit in his shippers 
proceeds account is eliminated. 


Alfred R. Nolting for complainant. 
Cornett, Echols & Biard, Paris, Texas, for respondent. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on December 9, 1971, by 
the Packers and Stockyards Administration, United States De- 


partment of Agriculture, charging respondent with violations of | 


the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on January 28, 1972, in which he 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner and consents to the issu- 
ance of a specified order, with findings of fact and conclusions, 
for the purpose of this proceeding only, based on the allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) R. E. Roberts, hereinafter referred to as the respondent, 
is an individual d/b/a Farmers and Ranchers Livestock Com- 
mission Company, with his principal place of business located at 
Paris, Texas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and oper- 
ating the Farmers and Ranchers Livestock Commission Company 
stockyard, a posted stockyard under the Act; and 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis; and 
(83) Registered with the Secretary of Agriculture as a 


dealer and as a market agency to buy and sell livestock in 
commerce. 


2. Respondent, during the period from August 13, 1971 to Sep- | 
tember 10, 1971, failed to maintain and use properly his Cus- 
todial Account for Shippers’ Proceeds, thereby endangering the | 
faithful and prompt accounting for and payment of the portions 
thereof due the owners or consigners of livestock, in that: 


(a) As of August 13, 1971, respondent had outstanding checks | 
drawn on his Custodial Account for Shippers’ Proceeds in the 
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amount of $28,653.05, and to offset such checks had cash in said 
bank account in the amount of $3,946.71, and no current proceeds 
receivable, resulting in a deficiency of $24,706.34 in funds avail- 
able to pay shippers’ proceeds. 


(b) As of September 10, 1971, respondent had outstanding 
checks drawn on his Custodial Account for Shippers’ Proceeds in 
the amount of $43,079.82, and to offset such checks had cash in 
said bank account in the amount of $26,657.77, and no current 
proceeds receivable resulting in a deficiency of $16,422.05 in funds 
available to pay shippers’ proceeds. 


8. Respondent, during the period from on or about March 1, 
1971 through August 31, 1971, in connection with his market 
agency operations subject to the Act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in his business. Respondent during such 
period failed to keep (1) the general ledger of accounts showing 
assets, liabilities, income, expenses and net worth or capital, 
posted currently; (2) a complete record of accounts receivable; 
and (3) monthly reconciliations of the custodial and general 
bank accounts. 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 2 herein, 


_ respondent has wilfully violated sections 307 and 312(a) of the 


Act (7 U.S.C. 208.213(a)) and section 201.41 of the regulations 
(9 CFR 201.41). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Making such use of shippers’ proceeds in his possession or 
control as will in any manner endanger or impair the faithful and 
prompt accounting therefor and payment of the portions thereof 
due to the person or persons entitled thereto; and 

2. Failing to keep and maintain accounts, records, and memo- 
randa which fully and correctly disclose al] transactions involved 
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in his business as a market agency subject to the Act including 
a properly maintained general ledger, a properly maintained 
accounts receivable record, and periodic reconciliations of his 
custodial and general bank accounts. 


Respondent is suspended as a registrant under the Act until 
such time as respondent demonstrates that the deficit in his Cus- 
todial Account for Shippers’ Proceeds has been eliminated. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 14,396) 


In re ToMMyY J. HINES. P&S Docket No. 4551. Decided February 
16, 1972. 


Consent order 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased, failing to pay, when due, 
the full purchase price of such livestock and failing to maintain adequate 
records, and is suspended as a registrant for a period of seven days. 


Jerome S. Ducrest for complainant. 
J. Donald Guinn, Tyler, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Administrator, Packers and Stockyards Admin- 
istration on October 8, 1971 charges respondent with various 
violations of the Act and the regulations. In an Answer filed on 
February 8, 1972, respondent admits the jurisdictional allega- 
tions in the Complaint and submits to the jurisdiction of the 
Secretary in the matter, neither admits nor denies the remaining 
allegations, waives oral hearing and the report of the Hearing 
Examiner, and, for the purposes of this proceeding only, consents 
to the issuance of a specified order with findings of fact and con- 
clusions based upon the allegations contained in the Complaint 
as the findings of fact and conclusions of the Secretary, requiring 
respondent to cease and desist from the practices complained of 
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in the Complaint, and suspending his registration. Complainant 
has recommended that the order consented to by respondent be 
issued. 

FINDINGS OF FACT 


1. (a) Tommy J. Hines, hereinafter referred to as the re- 
spondent, is an individual whose address is 4321 Richmond Drive, 
Tyler, Texas 75701. 


(b) Respondent, at all times material herein was engaged 
in the business of buying and selling livestock for his own account, 
in commerce; and 


(c) Respondent is registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock in commerce. 


2. The Ennis Livestock Commission Co., Ennis, Texas; Homer 
Livestock Commission Co., Homer, Louisiana; Tyler Livestock 
Marketing Co., Tyler, Texas; Atacosa Livestock Commission Co., 
Pleasanton, Texas; and Brenham Livestock Auction Co., Brenham, 
Texas, hereinafter collectively referred to as the stockyards, are 
now and were at all times material herein posted stockyards sub- 
ject to the provisions of the Act. 


8. (a) Respondent, in connection with his operations as a 
dealer, on or about the twelve dates and in the twelve transactions 
specified in paragraph III of the Complaint and in other trans- 
actions at divers other times during the period from January 1 
through July 31, 1971, purchased livestock at the stockyards and 
elsewhere, in commerce, and, in purported payment therefor, 
issued checks drawn on his account in the Tyler Bank and Trust 
Company, Tyler, Texas, which checks were returned unpaid by 
said bank because respondent did not have sufficient funds on 
deposit in such account to pay such checks. 


4. Respondent, on or about the dates and in the transactions 
described in Finding of Fact 3 above, purchased livestock, in 
commerce, and failed to pay, when due, the full amount of the 
purchase price for such livestock. 


’ 5. (a) Respondent, in connection with his operations as a 
dealer, on or about February 25, 1971, purchased, in commerce, 
100 cows from Car] Ferguson, Pauls Valley, Oklahoma, for a total 
purchase price of $28,000.00 and, as of August 18, 1971, had failed 
to pay the said full purchase price of $28,000.00 for such livestock. 








PACKERS AND STOCKYARDS ACT, 1921 
Cite as 81 A.D. 242 






















































(b) Respondent, as of the date of the issuance of this Com- fi 
plaint, has failed to pay and still owes Carl Ferguson $1,400.00 nD 
of the purchase price of the livestock purchased by him from said |  g 
Carl Ferguson in the transaction described in sub-paragraph (a) 8 
above. om 

6. Respondent, during the period from January 1 through July | ™ 
81, 1971, in connection with his business as a dealer, failed to} ™ 
keep accounts, records, and memoranda which fully and correctly | ™ 
disclosed all transactions involved in his business as a dealer under | ™ 
the Act in that respondent failed to keep and maintain (1) a gen- | 
eral ledger of accounts showing assets, liabilities, and net worth; | pe: 
(2) an adequate cash receipts and disbursements journal; (3) a , 
daily record of purchases and sales of livestock showing number/ __,' 
of head, weight and price of livestock purchased and sold by him; aft 
(4) a record of checks issued; (5) a livestock inventory; (6) | = 
monthly reconciliations of his bank accounts; (7) purchase and 
sales invoices; and (8) all checks written in connection with his 
livestock purchase and sale operations. 

CONCLUSIONS 

By reason of the Facts alleged in Findings of Fact 3, 4, and.6/ hn 
hereof, respondent has wilfully violated section 312(a) of the} 
Act (7 U.S.C. 218(a)) and section 201.48(b) of the regulations 
(9 CFR 201.43(b)) and by reason of the facts alleged in Finding 
of Fact 6 herein, respondent has wilfully violated section 401 of! Resy 
the Act (7 U.S.C. 218(a)). | 

Inasmuch as respondent has consented that an order be issued | 
suspending his registration as a registrant under the Act for a) rho, 
period of seven (7) days and requiring him to cease and desist! ’ 
from the practices complained of in the Complaint and complain-} 
ant has recommended that such an order be issued, the order will) Deci 
be issued. 

ORDER In 

1. Respondent shall cease and desist from issuing checks in) yard: 
payment for livestock purchased, in commerce, without having) ¢ se 
and maintaining sufficient funds on deposit in the bank account) chars 
upon which they are drawn to pay such checks. requi 

2. Failing to pay, when due, the full purchase price of livestock fling 


purchased in commerce. 
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8. Failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act, including a general ledger of 
accounts; an adequate cash receipts and disbursements journal; 
a daily record of purchases and sales of livestock showing the 
number of head, weight and price of the livestock purchased and 
sold by him; a record of checks issued; a livestock inventory; 
monthly reconciliations of his bank account; purchase and sales 
| invoices; and all checks written in connection with his purchases 





a and sales of livestock. 
en- Respondent is suspended as a registrant under the Act for a 
th; | period of seven (7) days. 


Such order shall have the same force and effect as if entered 
after full hearing an dshall be effective on the sixth day after 
service upon respondent. 


(No. 14,397) 


In re NOLAN E. Poovey, Jr. P&S Docket No. 4548. Decided 
February 25, 1972. 


Suspension of registration while insolvent—Default 






Respondent is ordered to keep records that will fully disclose all transactions 
in his business under the act and is suspended as a registrant under the 
act until no longer insolvent. 






Thomas E. Bundy for complainant. 
Harry S. McAlpin, Hearing Examiner. 


| Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


_ In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), respondent failed to file an answer to the complaint 
charging him with violation of the financial and recordkeeping 
requirements of the act. Hearing Examiner Harry S. McAlpin 
issued a recommended decision based upon the default in the 
filing of an answer and proposed an order requiring respondent to 
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cease and desist from the violations found and suspending him 
as a registrant under the act until no longer insolvent. Respondent 
did not file exceptions. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective on the sixth day after service of a 
copy hereof upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, | 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), here- 


inafter called the Act. It was instituted by a complaint filed on 


October 5, 1971 by the Packers & Stockyards Administration, | 
United States Department of Agriculture. The Respondent, of [ 


Forney, Texas, was charged with having current liabilities in 
excess of his current assets, and with failure to keep accounts, 
records and memoranda fully and correctly disclosing all trans- 


actions involved in his business. On October 8, 1971, said com- 


plaint was amended. 


Copies of the complaint and of the amendment thereto, and copy 


of the Rules of Practice were served on Respondent on October 18, 
1971. He was notified in writing that an answer should be filed | 


in 20 days, and that failure to file an answer denying the allega- 
tions of the complaint and requesting an oral hearing would con- 
stitute an admission of such allegations and waiver of hearing. 


Respondent has filed nothing. 


On December 3, 1971, Complainant filed a recommendation | 


that the Order proposed below be issued. Hearing Examiner 


Harry S. McAlpin, to whom the proceeding has been assigned, | 
issued a Recommended Decision on December 21, 1971, without | 
further investigation or hearing, pursuant to Section 202.9(c) of ’ 


the Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


I 
(a) Nolan E. Poovey, the Respondent, is an indixidual d/b/a 


P & N Cattle Company, whose address is Route 2, Forney, Texas / 


75126. 
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(b) Respondent, at all times material in this case was engaged 
in the business of buying and selling livestock in commerce for 
his own account; and was registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock in commerce. 


II 


Respondent’s current liabilities, as of June 30, 1971, exceeded 
his current assets. His current liabilities totaled $93,836.82, and 
his current assets totaled $46,561.34, showing an excess of laibil- 
ities over assets of $47,275.48. ‘ 


III 


Respondent, in connection with his business as a dealer, failed 
to keep accounts, records, and memoranda which fully and cor- 
rectly disclosed all transactions involved in his business as a dealer 
in that Respondent failed to keep (1) a general ledger of accounts 
showing assets, liabilities, income, expenses, and net worth or 
capital; and (2) periodic reconciliations of his bank accounts. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact herein, 
Respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204), and he has wilfully violated section 401 
of the Act (7 U.S.C. 221), for which the Order set forth below 
should be issued. 


PROPOSED ORDER 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act including a general ledger of 
accounts, a daily record of livestock purchases and sales, a cash 
receipts journal, a complete and accurate record of checks issued, 
and a livestock inventory. Respondent shall make monthly recon- 
ciliations of this bank account. 


Respondent is suspended as a registrant under the Act until he 
demonstrates that he is no longer insolvent. When Respondent 
demonstrates that he is no longer insolvent, a Supplemental Order 
will be issued in this proceeding terminating this suspension. 


This Order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
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service upon the Respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,398) 


In re JOHN B. MITCHELL. P&S Docket No. 4542. Decided Febru- | 


ary 25, 1972. 


Market agency—Suspension of registration for 30 days and thereafter | 


while insolvent—Default 


Respondent is ordered to cease and desist from failing to meet financial 


requirements of the act, misusing shippers proceeds, issuing insufficient © 


funds checks, failing to account for livestock sold on commission and 


failing to keep required records; and is suspended as a registrant for | 
80 days and thereafter while insolvent and while deficit remains in his | 


account for shippers proceeds. 


Rowland K. Hazard for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- | 
yards Act, 1921 (7 U.S.C. 181 et seg.), respondent failed to file an | 


answer to the complaint charging him with failing to meet the 


financial requirements of the act, misusing custodial funds, issu- | 
ing insufficient funds checks, failing to account for livestock sold | 


on commission and failing to keep required records. Chief Hearing 


Examiner Jack W. Bain issued a recommended decision based | 
upon the default in the filing of an answer and proposed an order | 


requiring respondent to cease and desist from the violations found 
and suspending respondent as a registrant under the act for a 


period of 30 days and thereafter until respondent demonstrates | 
that he is no longer insolvent and that the deficit in his custodial | 
account for shippers’ proceeds has been eliminated. Respondent | 


did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. | 
The order shall become effective on the sixth day after service of | 


a copy hereof upon respondent. 
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CHIEF HEARING EXAMINER’S RECOMMENDED 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on September 27, 1971, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture. The respondent, John B. Mitchell, of 
Ottawa, Illinois, doing busines as La Salle County Livestock Mar- 
keting Center and as Princeton Livestock Auction, was charged 
with failing to meet the financial requirements of the Act, mis- 
using custodial funds, issuing insufficient funds checks, failing to 
account for livestock sold on commission, and failing to keep 


required records. 4 


Copies of the complaint and the rules of practice were served 
on respondent on October 2, 1971. He was notified in writing that 
an answer should be filed within 20 days, and that failure to file 
an answer denying the allegations of the complaint and requesting 
an oral hearing would constitute admission of such allegations 
and waiver of a hearing. No answer has been filed. 


On November 5, 1971, complainant filed a recommendation that 
the order proposed below be issued. Chief Hearing Examiner 
Jack W. Bain, to whom the proceeding had been assigned, issued 
a recommended decision on January 18, 1972, without further 
investigation or hearing, pursuant to Section 202.9(c) of the 
Rules of Practice (9 CFR 202.9(c) ). 


PROPOSED FINDINGS OF FACT 


1. The Respondent, John B. Mitchell, is an individual doing 
business as LaSalle County Livestock Marketing Center and also 
as Princeton Livestock Auction. His address is Ottawa, Illinois 
61350. At all times material herein he was, and is: (1) engaged 
in the business of conducting and operating the LaSalle County 
Livestock Marketing Center, Ottawa, Illinois, and the Princeton 
Livestock Auction, Princeton, Illinois, stockyards posted under 
the Act, hereinafter referred to as the stockyards; (2) engaged 
in the business of selling livestock on commission at the stock- 
yards and in buying and selling livestock in commerce for his own 
account; and (3) registered under the Act as a market agency 
and dealer to buy and sell livestock in commerce. , 


2. Respondent’s current liabilities presently exceed his current 
assets. As of June 8, 1971, he had current liabilities of $357,644.14 
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and current assets of $136,128.35, resulting in a $221,515.79 excess 
of current liabilities over current assets. 


8. For several months prior to, and including his sale on April 
27, 1971, Respondent misused his “Custodial Account for Ship- 
pers’ Proceeds,” thereby endangering payment of the portions 
thereof due to owners or consignors of livestock, in that as of 
June 4, 1971, he had checks outstanding in the account for 
$66,022.90, and checks made out but not issued for $15,761.61, 
with no cash, no deposits in transit, and no current proceeds 
receivable in the account, leaving a deficiency of $81,784.51 in 
funds available to pay shippers’ proceeds. The deficiencies were 
due in part to Respondent’s failure to deposit in the account 
within the time prescribed by regulations an amount equal to 
proceeds receivable from sales of consigned livestock, and in part 
to use by respondent of custodial funds to finance his dealer 
operations. 


4. On April 27, 1971, respondent sold consigned livestock on 
a commission basis for Wilbert Brandner, of Spring Valley, Illi- 
nois, and 36 other consignors, and failed to pay the net proceeds 
of the sales to the consignors by the close of the next business day 
after such sales, for a total of over $15,000, the details of which 
are set out in the complaint herein. 


5. In January, February, March, April, and August 1971, in 
purported payment of net proceeds for livestock sold on com- 
mission, respondent issued to Gordon Alsvig, Marseilles, Illinois, 
and 70 other consignors, checks which were returned unpaid by 
the bank because of insufficient funds in the account on which 


drawn, the details of which are set out in the complaint herein. 


6. In connection with the transactions involved in Finding 5, 
above, respondent sold livestock on commission and failed to pay 
when due the net proceeds of the sales to the consignors. 


7. In connection with the transactions involved in Findings 4 
and 5, above, $71,248.94 due to consignors remained unpaid as of 
the filing of the complaint herein. 


8. In nine transactions in April 1971, in his capacity as a dealer, 
respondent purchased hogs, sheep, and cattle, and in purported 
payment therefor issued checks which were unpaid by the bank 
because of insufficient funds in the account upon which drawn, 
and failed to pay therefor when due, the details of which transac- 


tions are set out in the complaint. 
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9. In eight transactions, the details of which are set out in 
Paragraph X of the complaint, respondent purchased livestock in 
commerce and failed to pay, when due, the full purchase price of 
such livestock. 


10. As of the issuance of the complaint herein, there remained 
unpaid by respondent $121,278.68 for the livestock involved in 
Findings 8 and 9 above. 


11. In connection with his business as a market agency and 
dealer, respondent failed to keep accounts, records, and memo- 
randa fully and correctly disclosing all transactions in his regu- 
lated business, as follows: 


(1) a general ledger of accounts showing assets, liabilities, 
income, expenses, and net worth; 


(2) cash receipts and cash disbursements journals; 
(3) a purchase and sales journal; 

(4) a daily record of purchases and sales; 

(5) monthly reconciliations of his bank accounts; 
(6) acomplete and accurate record of checks issued ; 
(7) amonthly inventory of livestock ; and 


(8) a complete record of accounts receivable and accounts 
payable. 


PROPOSED CONCLUSIONS 


By the facts set out above, respondent’s financial condition does 
not meet the financial requirements of the Act, and he has wilfully 
violated sections 304, 307, 312, and 401 of the Act (7 U.S.C. 205, 
208, 213, 221) and sections 201.40-201.43 of the regulations there- 
under (9 CFR 201.49-201.43) , for which the order proposed below 
should be issued. 


PROPOSED ORDER 
Respondent shall cease and desist from: 


1. using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of his own 
and purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers; 
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2. making such use of shippers’ proceeds in his possession or 
control as will in any manner endanger or impair the faithful 
and prompt accounting therefor and payment of the portions 
thereof due to the person or persons entitled thereto; 


8. financing purchases of livestock for his own account with 
shippers’ proceeds; 


4. failing to maintain his account for shippers’ proceeds in con- 
formity with the provisions of section 201.42 of the regulations 
(9 CFR 201.42) ; 


5. failing to remit to consignors the net proceeds received from 
the sale of their livestock ; 


6. issuing checks in payment of net proceeds received from 
livestock sold, in commerce, on a commission basis without having 
and maintaining sufficient funds on deposit in the bank upon 
which they were drawn to pay such checks; 


7. issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; and 


8. failing to pay, when due, the full purchase price of livestock | 
purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency and dealer subject to the Act including 
a general ledger of accounts showing assets, liabilities, income, 
expenses, and net worth; a cash receipts and cash disbursements 
journal; purchases and sales journal; a daily record of purchases 
and sales; monthly reconciliations of his bank accounts; a com- 
plete and accurate record of checks issued; a monthly inventory 
of livestock; and a complete record of accounts receivable and 
accounts payable. 


Respondent is suspended as a registrant under the Act for 
a period of 30 days and thereafter until he demonstrates that he 
is no longer insolvent and that the deficit in his custodial account 
for shippers’ proceeds has been eliminated. When respondent dem- 
onstrates that he is no longer insolvent and that the deficit in his 
custodial account for shippers’ proceeds has been eliminated, a 
supplemental order will be issued in this proceeding terminating 
this suspension, after the expiration of the 30 day period. 
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This order shall become effective on the sixth day after service 
upon the respondent and shall have the same force and effect as if 
entered after full hearing. Copies hereof shall be served upon the 


parties. 


(No. 14,399) 


In re A. A. TATE, d/b/a BRECKENRIDGE LIVESTOCK EXCHANGE. 
P&S Docket No. 4598. Decided February 25, 1972. 


Consent order 


Respondent consented to the issuance of a cease and desist order with 
respect to purchasing livestock from consignments for resale for his 
own specultaive account and issuing untrue or incomplete accounts of 
sale. 


Hugh A. Stowe for complainant. 
Rhodes & Seamster, Abilene, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on December 2, 1971 by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


On January 26, 1972, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations and consents 
to the issuance of a specified order containing findings of facts 
and conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the cease and desist order con- 
sented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) A. A. Tate, hereinafter referred to as the respondent, is 
an individual whose address is P. O. Box 870, Breckenridge, 
Texas 76024. 
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(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and oper- 
ating the Breckenridge Livestock Exchange, posted under and 
subject to the provisions of the Act, hereinafter referred to as the 
stockyard; 

(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, at the stockyard, on or about the dates set forth 
in paragraph II of the complaint and in connection with auction 
sales conducted at the stockyard, purchased livestock from con- 
signments for resale for his own speculative account. 


8. Respondent, on or about the dates and in the transactions 
set forth in paragraph III of the complaint, issued accounts of 
sale which failed to show the true and correct names of the pur- 
chasers of consigned livestock. Respondent retained copies of such 
accounts of sale as a part of his records. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, respond- 
ent has violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)) and section 201.57(a) of the regulations (9 CFR 
201.57 (a) ). 


By reason of the facts set forth in Findings of Fact 3, respond- 
ent has violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 218(a), 221) and section 201.43(a) of the regultaions (9 
CFR 201.48(a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 

ORDER 

Respondent shall cease and desist from: 


1. Purchasing livestock from consignments for resale for his 
own speculative account. 


2. Issuing accounts of sale which fail to show the true and cor- 
rect names of the purchasers of consigned livestock. 
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The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,400) 


In re LUCERN SMITH. P&S Docket No. 4541. Decided February 
29, 1972. 


Bonding reuirements—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor. 


Henry F.. Rompage for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file 
an answer to the complaint charging him with engaging in busi- 
ness under the act as a dealer without the required bond. Chief 
Hearing Examiner Jack W. Bain issued a recommended decision 
based upon the default in the filing of an answer and proposed 
an order requiring respondent to cease and desist from so oper- 
ating and proposed suspension of respondent’s registration until 
bonded. Respondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein 
except that the second paragraph of the Proposed Order is deleted 
as subsequent to the filing of the hearing examiner’s report the 
complainant stated that respondent is now in compliance with the 
bonding requirements of the act and the regulations issued 
thereunder. 


This order shall become effective on the sixth day after service 
hereof upon the respondent. 
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CHIEF HEARING EXAMINER’S RECOMMENDED 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- | 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on September 27, 1971, by 
the Packers and Stockyards Administration, United States De 
partment of Agriculture. The respondent, of Holton, Kansas, was | 
charged with operating as a livestock dealer without furnishing | 
the bond required to protect those for whom he handled livestock. | 


Copies of the complaint and the rules of practice were served on 
respondent on September 30, 1971. He was notified in writing that 
an answer should be filed within 20 days, and that failure to file 
an answer denying the allegations of the complaint and requesting | 
an oral hearing would constitute admission of such allegations 
and waiver of a hearing. No answer has been filed. 


On November 17, 1971, complainant filed a recommendation that | 
the order proposed below be issued. Chief Hearing Examiner Jack 
W. Bain, to whom the proceeding had been assigned, issued a rec- | 
ommended decision on January 4, 1972, without further investi- 
gation or hearing, pursuant to Section 202.9(c) of the Rules of 
Practice (9 CFR 202.9(c) ). 


PROPOSED FINDINGS OF FACT 


1. Lucern Smith, respondent herein, is an individual whose | 
principal place of business is Holton, Kansas. At all times mate- 
rial herein he was, and now is, engaged in the business of buying 
and selling livestock in commerce for his own account, and regis- 
tered under the Act as a dealer to buy and sell livestock in | 
commerce. 


2. In June 1971, Respondent Smith and R. E. Carson, partners, 
were notified of the bonding requirements of the Act, the im- 
pending termination of their surety bond, and that continued 
operation without bond coverage would violate the Act and the 
regulations thereunder. The partnership was dissolved early in 
1971, and in July 1971 respondent was again notified of the 
termination of the partnership bond and that his individual oper- 
ations should be covered by a bond. Notwithstanding such notices, 
respondent has engaged as a dealer buying and selling livestock 
in commerce for his own account without filing and maintaining 
the required bond. 
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PROPOSED CONCLUSIONS 


By the facts set out above, Respondent willfully violated Sec- 
tion 312(a) of the Act (7 U.S.C. 213(a)) and sections 201.29 and 
201.30 of the regulations thereunder (9 CFR 201.29, 201.30), for 
which the order proposed below should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When he has complied with such requirements, 
a supplemental order will be issued in this proceeding terminating 
the suspension. 


Copies hereof shall be served on the parties, and this order 
shall become effective on the sixth day after service thereof upon 


respondent. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 14,401) 


DEWEY VANCE and J. W. GRAVES, d/b/a VANCE & GRAVES v. 
WILLIAM O. GOODWIN, and STOCKMAN’s LIVESTOCK CoM- 
MISSION COMPANY, INC. P&S Docket No. 4349. Order issued 
February 24, 1972, by Thomas J. Flavin, Judicial Officer. 





LIST OF DECISIONS REPORTED 
FEBRUARY 1972 
AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


A. Levy & J. ZENTNER Co. v. SALISCH PRODUCE Co., 
INc. and/or THE BoHACK CorP. PACA Docket 
No. 2-2134. Rejection without reasonable cause 


ANDRUS & ROBERTS PRODUCE Co. v. SUNSET PACKING 
Co. OF OREGON. PACA Docket No. 2-2085. Suit- 
ability for freezing 


APPLELAND ORCHARDS v. JORDAN PRODUCE Co. PACA 
Docket No. 2-2459. Default 


ARNOLD J. RopINn, INc. v. THEODORE SPAGNUOLO. PACA 
Docket No. 2-2458. Default 


BARKLEY Co. OF ARIZONA v. Irsco, INc. PACA Docket 
No. 2-2214. Freezing injury—Damages . 


BARKLEY Co. oF ARIZONA v. IFsco, INc. PACA Docket 
No. 2-2220. Freezing injury—Damages ... 


BARKLEY CO. OF ARIZONA v. ZEPEDA, ESPARZA & LOPEZ 
Co. oF DALLAS and ZEPEDA, ESPARZA and LOPEZ 
Farms. PACA Docket No. 2-1889. F.o.b. terms— 
Liability under 


CaL Fruit v. TREE FRESH, INc. PACA Docket No. 
2-1926. Consignment— Liability for freight 


CaSEY Woopwyk, INC. v. ALBANESE FARMS. PACA 
Docket No. 2-1569. Rejection without reasonable 
cause 


CASTELLINI Co., THE v. FANCY PACK PRE-PACK Co. 
PACA Docket No. 2-2437. Default ................... 


CUMPIAN, RoGeR v. HENRY T. TREVINO, III. PACA 
Docket No. 2-2435. Default sala Ra 


DeVita Fruit Co. PACA Docket No. 2-2204. Revoca- 
tion of license for failure to pay—Default order— 
Denial of reopening and oral argument requested 
by former officer of corporate respondent ..... 


Stay order—Petition for reconsideration filed re 
collateral consequences ....... 


E. ARMATA, INC. v. STEVE CopuLos. PACA Docket No. 
2-2442. Default . 





AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—cont. 
FLoyp WILcox & Sons, INc. v. THE HAMILTON Co. 
PACA Docket No. 2-2368. Reopening after default 


Fruit DISTRIBUTING CoRP. v. JACK CARL Co., INC. 
PACA Docket No. 2-2298. Dismissal—On motion 


GEM STATE SALES, INC. v. B. A. “AL” GARDNER. PACA 
Docket No. 2-2436. Default 


GRIFFIN-HOLDER Co. v. SIMEONE BROS. POTATO Co., 


Inc. PACA Docket No. 2-2467. Default ................... 


H. & M. FUJISHIGE v. HASHIZUME Foop PropuctTs 
Corp. PACA Docket No. 2-2443. Default 


HARRELL BROTHERS CANNING CO., INC. v. OLEN PRICE 
FarRM Supply. PACA Docket No. 2-2076. Crop 


failure—Drought—Impossibility of performance ....... 


HoLLoN, David v. ADAMS BROS. PRODUCE Co., INC. 
PACA Docket No. 2-2448. Admission of liability 


HOMESTEAD TOMATO Co-Op v. S & S TOMATO DISTRIB- 
uTors, INc. PACA Docket No. 2-1947. Dismis- 
sal—Settlement 


I. MELTZER & SON, INC. v. BEN JOSSELSON. PACA 
Docket No. 2-2223. Dismissal—Settlement 


INTERNATIONAL PRODUCE DISTRIBUTORS, INC. v. A & L 
Propuce Co., Inc. PACA Docket No. 2-1893. 
Custom as to protection re Mexican tomatoes not 
established—Rejection without cause 


JENSEN, ARNOLD W. v. FRESH Foops, INc. PACA 
Docket No. 2-2464. Default 


KELLAM, P. C. v. Hitittop Propucg. PACA Docket 
No. 2-2465. Default 


KIRCHBERG, WILLIAM L., d/b/a O-K DISTRIBUTORS. 
PACA Docket No. 2-2422. Consent order 


KLEIMAN & HOCHBERG, INC. v. Rocky ForD PRODUCE 
Co. PACA Docket No. 2-2162. Failure to ship— 
Refund of advance 


LauB, NORMAND D. v. ROBERT C. ELLSWORTH FARMS. 
PACA Docket No. 2-1842. Harvesting—Exces- 
sive speed of equipment—Breach of contract not 





AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—cont. 


LYLE DATE GARDENS v. HADLEY FRUIT ORCHARDS, INC. 
PACA Docket No. 2-2262. Dismissal—On motion 
of complainant 


M & S Propuce v. A. T. JOHNSON Propuce Co. PACA 
Docket No. 2-2108. Duplicate billing not estab- 


MARTINO, JOHN. PACA Docket No. 2-2336. Failure to 
pay—Publication of facts—Default 


MICHAEL-SWANSON-BRADY of MOORHEAD, INC. v. HER- 
BERT SWEANEY PRO. PACA Docket No. 2-2444. 
Default 


MIZOKAMI BROTHERS OF ARIZONA, INC. v. Lou LODEN 
PropucE Distriputor. PACA Docket No. 2-2315. 
Dismissal—Motion of complainant ... 


MIZOKAMI BROTHERS OF ARIZONA, INC. v. Lou LODEN 
PRODUCE DISTRIBUTOR. PACA Docket No. 2-2316. 
Dismissal—Motion of complainant ......... 


MOJONNIER & Sons, INC. v. STILLMAN FRuvuit Co. 
PACA Docket No. 2-2466. Default ... 


MUTUAL VEGETABLE SALES v. S & F Foops Co. PACA 
Docket No. 2-2460. Default ..............000..... 


Nick Deis Co., INc. v. Tasty SNAcKs, INc. PACA 
Docket No. 2-2446. Default 


NoRTHCROSS DISTRIBUTING v. BAER BROTHERS, INC. 
PACA Docket No. 2-2397. Dismissal—Settlement 


Osst, EpwiIn J. v. J. & J. Distriputors Co. PACA 
Docket No. 2-2159. Unauthorized deductions . 


ORLANDO Fruit & Propuce Co., INc. PACA Docket 
No. 2-2357. Failure to meniinareornrane of facts— 
Default . 


PRODUCELAND U.S.A. Inc. PACA Docket No. 2-2421. 
Consent order 


R. T. ENGLUND Co. v. ZEPEDA, ESPARZA & LOPEZ Co. 
oF Datias. PACA Docket No. 2-1861. F.o.b. sale 
established—Partnership liability 


Rocky Forp DISTRIBUTING Co., INC. v. VITA-WELL- 
BROCK-KEARNEY, INC. and/or SALISCH PRODUCE Co., 
Inc. PACA Docket No, 2-1892. Accord and satis- 
faction—Dismissal 





WILLIAM L. KIRCHBERG 
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AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930—cont. 


Rocky PrRopuceE Co. v. PETER B. ButcH. PACA Docket 
No. 2-2488. Default 


Santo ToMAS PrRopUCE ASSO. v. STANLEY Bros. PRo- 
pucE. PACA Docket No. 2-2335. Dismissal—Mo- 
tion of complainant 


SCHOLL, ARTHUR B., d/b/a SCHOLL Bros. v. THOMAS H. 
McCioup. PACA Docket No. 2-2069. Negligence 
in handling produce—Liability for value less stor- 
OI crisis cde Mines vita bei cect ne dln ep ananica eae tae ne i 


SoutH Bay FARMERS COOPERATIVE ASSO. v. FRED 
KaRAM & Son. PACA Docket No. 2-2179. Adjust- 
ment agreement not established 


SOUTHERN FROZEN Foops, INc. v. TRAUTMANN PRODUCE 
Co. OF HEREFORD, Texas, INC. PACA Docket No. 
2-2461. Default 


TOMATOES, INC. v. MOUNTAIN PRODUCE CO. 
Docket No. 2-2441. Default 


TREVINO, BALDEMAR v. HENRY T. TREVINO III. PACA 
Docket No. 2-2484. Default 


(No. 14,402) 


In re WILLIAM L. KIRCHBERG d/b/a O-K DISTRIBUTORS. PACA 
Docket No. 2-2422. Decided February 3, 1972. 


Consent order—Failure to pay—Publication of facts 


Respondent’s failures to pay for perishable agricultural commodities pur- 
chased in interstate commerce are violations of the act for which the 
facts and circumstances thereof shall be published. As respondent’s 
license terminated prior to the institution of this proceeding, revocation 
or suspension thereof is not ordered. 


Daphne M. Anderson for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed on January 6, 1972, by 
the Director, Fruit and Vegetable Division, Consumer and Mar- 
keting Service, United States Departmtnt of Agriculture. It is 
alleged in the complaint that respondent willfully, flagrantly, and 
repeatedly violated Section 2 of the Act by failing to make full 
payment promptly for numerous shipments of perishable agri- 
cultural commodities received in interstate commerce. Respond- 
ent filed an answer on January 31, 1972, in which he admitted 
the allegations of paragraphs 1 and 2 of the complaint and the 
jurisdiction of the Secretary in this matter. In his answer, re- 
spondent neither admitted nor denied the remaining allegations 
of the complaint, but waived oral hearing, waived the prepara- 
tion of a Hearing Examiner’s report and waived oral argument 
before the Secretary. Respondent further consented to the issu- 
ance of an order, containing findings of fact based upon the 
allegations of the complaint, and containing a finding that he 
has willfully, flagrantly and repeatedly violated Section 2 of the 
Act. 


FINDINGS OF FACT 


1. Respondent, William Edward Louis Kirchberg, who also 
uses the names William L. Kirchberg, William E. Kirchberg, 
William E. L. Kirchberg, William (Bill) Kirchberg, and William 
“Whitey” Kirchberg, is an individual doing business as O-K Dis- 
tributors, whose address at his last known place of business is 
c/o Watts Realty and Investment, Inc., 550 West Glendale Ave- 
nue, Glendale, Arizona 85301. 


2. Pursuant to the licensing provisions of the Act, License 
number 670398 was issued to respondent in the name of William 
L. Kirchberg, doing business as O-K Distributors, on August 23, 
1966. However, this license was suspended at the close of busi- 
ness on June 30, 1971, when respondent failed to satisfy a repa- 
ration award issued against him in PACA Docket Number 2-2146. 
This license had been renewed annually but terminated on August 
23, 1971, when respondent failed to renew it. 


8. During the period August 1970, through February 1971, 
respondent purchased and received in interstate commerce from 
eight sellers 42 lots of lettuce, being a perishable agricultural 
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commodity, and accepted them without complaint after adjust- 
ments in price on 5 lots, but failed to make full payment promptly 
of the agreed or adjusted purchase prices to the sellers. The 


total amount due and not paid by respondent for these purchases 
is $61,119.75. 


4. By notice in writing dated October 18, 1971, respondent 
was given the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the Act related to his actions 
stated above. Respondent has failed to do so. 


CONCLUSION 


By reason of the findings set forth herein, respondent has 
willfully, repeatedly and flagrantly violated Section 2 of the 
Act. Respondent has consented to the issuance of an order mak- 
ing such finding, and complainant requested the issuance of such 
an order. Respondent waived oral hearing and the preparation 
of a Hearing Examiner’s report, and waived oral argument before 
the Secretary. Accordingly, pursuant to Section 47.26(b) of the 
Rules of Practice (7 CFR 47.26(b)), such an order should be 
issued. 


ORDER 


The finding contained herein that respondent has committed 
willful, flagrant, and repeated violations of Section 2 of the Act 
(7 U.S.C. 499(b)) and the facts and circumstances thereof shall 
be published. 


This order shall become effective on the eleventh day after the 
date hereof. 


Copies hereof shall be served upon the parties. 


(No. 14,403) 


ARTHUR B. SCHOLL, d/b/a SCHOLL BROTHERS v. THOMAS H. 
McCLoup. PACA Docket No. 2-2069. Decided February 3, 
1972. 


Consignment—Negligence in storage and handling—Improper 
temperature—Damages 
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Where respondent was negligent in handling complainant’s apples, and 
where the parties agreed on storage cost, respondent is liable to com- 
plainant for the total value of the apples involved, less the agreed 
amount for storage. 


George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $7,866.50 in 
connection with shipments of apples in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Although the amount of damages claimed exceeds $1,500, 
neither party requested an oral hearing. Therefore, the shortened 
procedure provided in section 47.20 of the rules of practice (7 
CFR 47.20) is applicable. Pusuant to this procedure, complainant 
filed an opening statement, and respondent filed an answering 
statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Arthur B. Scholl, doing busi- 
ness as Scholl Brothers, whose address is Valley Farms, Wood- 
land Avenue, Mullica Hill, New Jersey. 


2. Respondent is an individual, Thomas H. McCloud, whose 
addres is 216-18 Seventh Stret, City Market, Huntington, West 
Virginia. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 


3. On or about the dates set forth below complainant consigned 
and shipped to respondent the following lots of apples: 


Sept. 29, 1969—497 Boxes of 12-3 Ib. bags—Red Delicious Apples 
Oct. 4, 1969—822 1-14 carton’ boxes—Golden Delicious Apples 
Oct. 9, 1969—166 1-14 carton boxes—Golden Delicious Apples 
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Oct. 10, 1969—896 1-14 carton boxes—Golden Delicious Apples 
Oct. 18, 1969—816 1-14 carton boxes—Golden Delicious Apples 


4, Respondent agreed to store and sell the above listed apples 
and account to complainant for the net proceeds. By agreement 
of the parties storage in the amount of $.40 per carton was to 
be paid by complainant. The apples were stored by respondent 
at Frigid Storage, Inc., Huntington, West Virginia, and main- 
tained at temperatures of 34 to 38 degrees fahrenheit. Proper 
storage temperature for the apples was 30 to 32 degrees fahren- 
heit. The apples were expected by complainant to be sold during 
the months of January and February 1970. Respondent began 
selling the apples in April 1970, and finished in May 1970. Re- 
spondent sold a total of 460 cartons of the apples for $2.25 per 
carton, or a total of $1,035.00. A total of 2300 cartons of Golden 
Delicious apples were dumped by respondent. 


5. The informal complaint was filed August 31, 1970, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that respondent was negligent in its stor- 
age and handling of complainant’s apples and that he failed to 
render an accurate accounting. 


Respondent in his answer stated that he “offered the apples 
at a reduced price and held on as long as possible.” Respondent 
added that, “With the apple market worst in my memory and 
trouble in the apples, I could not do more.” In addition, respond- 
ent submitted a letter from the president of the storage company 
which stored the apples which states that the apples were held 
at a temperature of 34 to 38 degrees. Complainant submitted 
a sworn statement by John D. Scholl II, who stated that he had 
been engaged in the business of growing, storage, and wholesale 
and retail sale of apples all of his life. Mr. John Scholl further 
stated that he had visited the facility where the apples were 
stored in mid November and noted that the temperature was 
being maintained at 38 degrees fahrenheit. This fact was con- 
firmed by the sworn statement of William T. Scholl, who accom- 
panied his brother John Scholl to the cold storage facility. Mr. 
John Scholl stated in addition that he personally operates the 
cold storage system and facility of Scholl Brothers and has had 
vast experience in the. storage of apples both. for Scholl Brothers 
and others, and that he had occasion to observe the cold storage 











266 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 31 A.D. 263 


facilities of numerous businesses and considered himself an ex- 
pert with specialized knowledge regarding storage of apples. On 
the basis of this experience and expert knowledge, Mr. John 
Scholl stated that 88 degrees was an improper temperature for 
the storage of apples and that the proper temperature level is 
between 30 degrees and 32 degrees fahrenheit. Mr. John Scholl 
further stated that a temperature level above 32 degrees fahren- 
heit will substantially reduce the storage life of the apples and 
is negligent and improper. This testimony is in agreement with 
the information supplied by this Department in The Commercial 
Storage of Fruits, Vegetables, and Florist and Nursery Stocks, 
Agriculture Handbok No. 66 (1954). We conclude that the apples 
were stored by respondent at improper temperatures. 


Respondent submitted a slip of paper which is attached to the 
investigation report signed by a R. O. Blake of Chesapeak, Ohio, 
stating that he “Hauled away 2,300 bushels of golden delicious 
apples during the months of April and May of 1970” for Tom 
McCloud. A letter from Mr. McCloud attached to the investiga- 
tion report, lists 2,300 cartons dumped, and 460 cartons sold for 
$2.25, a storage bill of $1,955.64, and a dumping fee of $150. 
In addition, the letter states “Started cleaning out storage in 
April finished May when they were completely past selling at 
any price.” Respondent furnished no further evidence that the 
apples were in such a condition as to require dumping, nor did 
respondent furnish any explanation as to why the apples were 
not sold in January or February. In addition, respondent has 
given no accounting whatsoever of his handling of the 497 car- 
tons of complainant’s Red Delicious apples. Nor has respondent 
offered at any time any explanation for his failure to account 
for such apples. We conclude that respondent was negligent in 
his handling of complainant’s apples and is liable to complainant 
for the reasonable value of the apples less allowable expenses. 


Complainant has listed in his formal complaint a valuation for 
all of the apples but has not shown how such valuation was 
arrived at.1 The record does not reveal that any of the apples 
were sized or graded and therefore the market news reports as 
to sized and graded apples cannot be used in arriving at a price 





1 Complaint did state however, that he had “a good crop, generally beautiful, clean, 
and well cared for fruit’ and that the Golden Delicious apples consigned to respondent 
“were from the orchard having by far our most beautiful apples.” Complainant stated 
that “‘the less desirable Goldens were kept in a small home storage room and sold 
them locally at our farm. These apples kept well, and we sold all of them averaging 
$2, net.” 
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for the apples concerned. Apparently, the 460 cartons of apples 
sold by respondent for $2.25 per carton were Golden Delicious 
variety. In the absence of any other evidence we will use this 
figure as the reasonable market value of the 2,760 cartons of 
Golden Delicious apples. The record contains no acceptable evi- 
dence by which we can arrive at a valuation for the Red Deli- 
cious apples. However, the market news reports for Pittsburgh 
during the months of January and February 1970, give a quota- 
tion of $1 to $2 for apples from “Various Eastern Sections, vari- 
ous varieties, various containers and sizes, ordinary-fair quality 
and condition.” In the absence of other evidence as to the value 
of the Red Delicious apples, we will accept the average of this 
quotation, or $1.50 per carton, as the value of the 497 cartons 
of Red Delicious apples for which respondent failed to give an 
accounting. We find therefore that the total value of the Golden 
Delicious apples was $6,210, and the total value of the Red Deli- 
cious apples was $745.50. In its valuation of the apples, com- 
plainant included $.50 a carton freight on all of the apples except 
those shipped October 9, 1969. However, there is no showing in 
the record that the respondent was to be liable for freight on any 
of the apples. Respondent’s letter previously mentioned, which 
lists a storage bill, does not state what period was covered by the 
bill or that the bill covered only complainant’s apples. However, 
complainant stated that the parties agreed that complainant 
should pay for storage in the amount of $.40 per carton on the 
2,760 cartons of Golden Delicious apples. This was not denied 
by respondent. Therefore from the $6,955.50 which we have 
found to be the total value of the entire 3,257 cartons of apples 
consigned to respondent, there should be deducted the sum of 
$1,104 for storage. This leaves a net amount due complainant 
from respondent of $5,851.50. Respondent’s failure to pay com- 
plainant this amount is a violation of section 2 of the act for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,851.50, with interest there- 
on at the rate of 8 percent per annum from March 1, 1970, until 
paid. 

Copies of this order shall be served upon the parties. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 31 A.D. 268 


(No. 14,404) 


SOUTH BAY FARMERS COOPERATIVE ASSOCIATION v. FRED KARAM 
& Son. PACA Docket No. 2-2179. Decided February 3, 
1972. 


Protection agreement for market decline at destination not established 


Where there was no agreement between the parties for price adjustments 
on the tomatoes involved, respondent is liable to complainant for the 
purchase prices thereof. 


George S. Whitten, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks a reparation award against respondent in the amount of 
$12,204.75 in connection with shipment of two truckloads of 
tomatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, denying liability to complainant. 


Although the amount of damages claimed in the formal com- 
plaint exceeds $1,500, oral hearing was waived by the parties. 
Accordingly, the shortened method of procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, complainant submitted an opening 
statement and respondent submitted an answering statement. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, South Bay Farmers Cooperative Association, 
is a corporation whose address is 567 Vista Lane, San Ysidro, 
California. 


2. Respondent is an individual, Herbert Karam, doing business 
as Fred Karam & Son, whose address is 18 Lackawanna Avenue, 
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Scranton, Pennsylvania. At the time of the transactions involved 
herein, respondent was licensed under the act. 


8. On October 21, 1970, in the course of interstate commerce, 
complainant sold to respondent one truckload of tomatoes, con- 
sisting of 1,589 flats, 4x5 to 5x6 size, 85 percent U.S. No. 1 
grade or better, at an agreed price of $2.75 per flat, plus $17.50 
for a Ryan recorder, or a total price of $4,387.25, f.o.b. San 
Ysidro, California, for shipment to respondent at Scranton, Penn- 
sylvania, on October 23, 1970. 


4. On November 10, 1970, in the course of interstate commerce, 
complainant sold to respondent one truckload of tomatoes, con- 
sisting of 1,300 flats, 4x5 to 5x6 size, at an agreed price of $5 
per flat, and 200 lugs, 6x6 size, 85 percent U.S. No. 1 grade or 
better, at an agreed price of $6.50 per lug, plus $17.50 for a 
Ryan recorder, or a total price of $7,817.50, f.o.b. San Ysidro, 
California, for shipment to respondent at Scranton, Pennsylvania. 


5. The contract between the parties was negotiated by a 
broker, Ball Brokerage Company, Inc., of Scranton, Pennsylvania, 
which issued a Brokers Standard Memorandum of Sale in con- 
nection with each shipment. 


6. On October 23 and November 10, 1970, complainant ship- 
ped the two truckloads of tomatoes involved herein from San 
Ysidro, California, to respondent at Scranton, Pennsylvania. 
Respondent accepted the tomatoes upon arrival. 


7. Respondent has not paid any part of the purchase prices 
to complainant in connection with these transactions. 


8. The formal complaint was filed on April 15, 1971, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that although it shipped, and respondent 
accepted, the two truckloads of tomatoes involved herein, re- 
spondent has not paid to complainant any part of the purchase 
prices in connection with these shipments, leaving a balance due 
of $12,204.75. Respondent admits liability in the amount of 
$9,810.25 to complainant in connection with these transactions. 
Respondent alleges, however, that complainant agreed to accept 
lower prices than those stated in its invoices if the market for 
tomatoes at destination did not develop as anticipated by the 
parties. 
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In support of its position that it sold the tomatoes in question 
at the prices listed in its invoices, complainant has submitted 
in evidence a statement from R. B. Dameron, its sales manager. 
Mr. Dameron states that he negotiated the two contracts in- 
volved herein for complainant, and that respondent agreed to 
purchase the two shipments at the prices stated in complainant’s 
invoices. He also states that he never agreed that complainant 
would protect respondent from any losses sustained by respond- 
ent on these shipments. Complainant has also submitted in evi- 
dence copies of its two invoices covering these shipments. Re- 
spondent made no objections to the prices stated in these invoices. 


Respondent contends that he would not have bought the to- 
matoes involved herein without complainant’s agreeing to pro- 
tect respondent from any losses suffered by him in connection 
with these shipments. In support of respondent’s position that 
the contract prices were contingent on the market for tomatoes 
at destination, respondent has submitted in evidence a statement 
from Philip L. Cutler, the president of the brokerage company 
which negotiated the sales between the parties. Mr. Cutler states 
that Mr. Dameron told him that complainant would not hold 
respondent to the prices that were confirmed between the parties 
if the market did not develop as anticipated. He explained that 
respondent had sustained losses on a previous shipment of toma- 
toes sent by complainant, and that the prices of the two shipments 


in dispute were to be adjusted to get respondent even on the 
previous transaction. 


We take note of two letters sent by the broker to complainant 
in connection with these shipments on December 23 and 24, 1970. 
The broker states in these letters that respondent sustained losses 
on these shipments because the markets for tomatoes “were so 
tough in the East”, and that complainant should accept respond- 
ent’s checks for less than the invoice prices for this reason. 
Neither letter contains any reference to an agreement to adjust 
the invoice prices if the market for tomatoes at destination was 
not as high as anticipated by the parties. 


From the evidence before us, we find that respondent agreed 
to purchase the tomatoes at the prices stated in complainant’s 
invoices. We also find that there was no agreement between the 
parties to adjust the prices of the tomatoes if the market for 
tomatoes at destination was lower than anticipated by the parties. 
Respondent is therefore liable for the purchase price of each 
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shipment, or a total sum of $12,204.75. Respondent’s failure to 
pay complainant this amount promptly is a violation of section 2 
of the act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $12,204.75, with interest there- 
on at the rate of 8 percent per annum from December 1, 1970, 
until paid. 















Copies of this order shall be served upon the parties. 


(No. 14,405) 


CAL FRUIT v. TREE FRESH, INC. PACA Docket No. 2-1926. De- 
cided February 4, 1972. 


Freight charges—Consignment 


Where the shipment was handled on a consignment basis, respondent is 
liable to complainant for the freight charges thereon. 


Counterclaims—Accounts of sales—Underpayments 
Broker—Authority—Overpayments 














Where complainant overpaid respondent on some of the transactions in- 
volved, and underpaid respondent on the others, complainant is liable 
to respondent for the amount of underpayments, less the total amount 
of overpayment plus the amount of freight charges owed to complainant 


by respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 






This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks a reparation award against respondent in the amount of 
$696.73 in connection with a shipment of cherries in interstate 
commerce. 
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-A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer and counterclaim, denying liability to complainant and 
requesting an award of reparation in the amount of $732.63 
against complainant for failure to account properly on 15 ship- 
ments of various fruits sent by respondent to complainant be- 
tween July and September, 1969. Complainant filed a reply to the 
counterclaim, denying liability to respondent. 


Since the amount of damages claimed, either in the complaint 
or in the counterclaim, does not exceed $1,500, the shortened 
method of procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to such pro- 
cedure, the parties were given the opportunity to submit addi- 
tional evidence in support of their respective positions by means 
of verified statements. No such evidence was submitted. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Norden Fruit Co., trading as Cal Fruit, is a 


corporation whose address is 730 Market Court, Los Angeles, 
California. At the time of the transactions involved herein, com- 
plainant was licensed under the act. 


2. Respondent, Tree Fresh, Inc., is a corporation whose address 
is P. O. Box 716, Zillah, Washington. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 


3. Between June 23 and September 22, 1969, respondent ship- 
ped 15 carloads of various fruits from Zillah, Washington, to 
complainant at Los Angeles, California, on a deferred billing 
basis. The parties later agreed that complainant was to sell the 
fruit for respondent and render an account of sales and the net 
proceeds to respondent in connection with each shipment. 


4. The transactions between the parties were negotiated by 
a broker, Hartman Brokerage Co., of Dinuba, California, which 
issued a Broker’s Standard Memorandum of Sale in connection 
with each transaction. 


5. Complainant rendered an account of sales and payment in 
the amount stated as net proceeds in the account of sales to 
respondent in connection with each lot of fruit involved herein. 
Fifty-nine lots of fruit were received by complainant in the fif- 
teen shipments. 
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6. A complete examination of the records of complainant was 
made by two investigators of this Department. The investigators 
prepared an accounting based on the results of their examination 
of complainant’s records. Such accounting is part of the report 
of investigation in this proceeding. 


7. Sixteen of the 59 accounts of sales rendered by complainant 
to respondent in connection with these transactions contained 
errors. Complainant underpaid respondent on 12 lots, and over- 
paid respondent on 4 lots. Complainant owes respondent a bal- 
lance of $36.34 in connection with the 15 shipments. 


8. An informal complaint was filed by complainant on Febru- 
ary 13, 1970, which was within 9 months after complainant’s 
cause of action accrued. Respondent filed its informal complaint 
on March 4, 1970, which was within 9 months after respondent’s 
causes of action accrued. 


CONCLUSIONS 


Complainant alleges that respondent has refused to reimburse 
it for freight charges paid on a carload of cherries shipped by 
respondent to complainant on June 23, 1969. The shipment and 
an account of sales covering the shipment was sent to respondent 
by complainant. Complainant contends that it failed to deduct, 
as an expense, freight charges in the amount of $696.73 on this 
shipment in the account cf sales, and that such expense should 
be borne by respondent under the parties’ contract. Respondent 
alleges that the carload of cherries was shipped freight collect 
to complainant, and that the freight charges in connection with 
this shipment were to be borne by complainant. 


Apart from its allegation that it shipped the carload of cherries 
freight collect, respondent has not submitted any evidence in 
support of its position. Although respondent contends that sec- 
tion 7 of the railroad bill of lading was signed, showing that the 
railroad expected payment of the freight charges from the con- 
signee, respondent has not submitted in evidence a copy of such 
bill of lading. Freight charges are a normal and proper expense 
to be deducted on an account of sales where the shipment is 
being handled on a consignment basis, as in this instance. We 
conclude that the freight charges should have been paid by re- 
spondent under the contract. Accordingly, respondent is liable 
to complainant for the freight charges on this shipment, or 
$696.73. 
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Respondent’s counterclaim questions the accuracy of the ac- 
count of sales rendered by complainant to respondent on the car- 
load of cherries mentioned above, and on 14 other carloads of 
various fruits sent by respondent to complainant on a consign- 
ment basis between June 23 and September 22, 1969. A com- 
plete investigation of the records of complainant in connection 
with these 15 shipments was made by two investigators of the 
Department. Such investigation revealed that the 15 shipments 
were received by complainant betwen July 1 and September 26, 
1969. Each shipment was broken down into various lots accord- 
ing to size and variety and assigned lot numbers by complainant. 
Complainant’s receiving records show that 59 lots of fruit were 
received in the 15 shipments. Complainant issued an account of 
sales to respondent in connection with each of the 59 lots. All 
sales covering the 59 lots could be identified since all sale tickets 
carried lot numbers. 


Complainant alleges that respondent should be estopped from 
questioning the accuracy of the account of sales issued in con- 
nection with each lot involved herein on three grounds; namely, 
that respondent did not object to any of the account of sales 


until approximately 5 months after receipt; that an accord and 
satisfaction resulted when respondent cashed complainant’s check 
in the amount of the net proceeds stated in each account of sales; 
and that the broker was acting as an agent for respondent and 
had agreed to the manner in which complainant handled the fruit 
sent by respondent. 


We cannot agree with any of the contentions set forth by com- 
plainant. Whether or not respondent objected to complainant 
about the account of sales immediately (an issue in dispute be- 
tween the parties), respondent did file an informal complaint 
with the Department within 9 months after the cause of action 
accrued on each of the shipments, questioning the validity of the 
accounts of sales rendered to it by complainant. We also find 
that no accord and satisfaction resulted since there was no dis- 
pute concerning the amount due between the parties when com- 
plainant tendered its check and the account of sales to respondent 
on each lot. There is also no evidence that there was any agency 
relationship between the broker and respondent. The broker 
issued a Broker’s Standard Memorandum of Sale in connection 
with each shipment, and brokerage fees were charged. As a 
practical matter, a broker negotiates a purchase and sale, and 
then his authority, express or implied, is terminated. Any further 
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action on the part of the broker must be shown to have been 
expressly or impliedly authorized by one or the other of the 
parties. Frank Gaglione & Son, Inc. v. Theron Hooker Company, 
a/t/a Hooker-Corrin Sales, 30 A.D. 528. 


The investigators from the Department found errors in 16 
of the 59 accounts of sales rendered by complainant to respond- 
ent in connection with the 15 shipments. These accounts of sales 
will now be examined to determine whether complainant properly 
accounted to respondent in accordance with their contract. 


The parties are in dispute concerning the selling or handling 
charges complainant was authorized to take in connection with 
selling 5 lots of fruit involved herein on a consignment basis. 
Complainant alleges that the broker authorized it to take a selling 
charge of thirty cents per carton for lot No. 3711, and a handling 
charge of twenty-five cents per carton for lot Nos. 3782, 4470, 
4472, and 4473. Respondent alleges that complainant’s selling 
or handling expenses in connection with each lot was to be 10 
percent of the gross proceeds, and that it never agreed to any 
other charge. The broker states that the parties agreed that 
complainant could take a 15 percent commission charge, and 
that no other charges for selling or handling were discussed. 


We note that complainant took a 15 percent commission charge 
and no other selling or handling charges in connection with sell- 
ing the balance of the lots involved herein on consignment. There 
is also no evidence that respondent authorized complainant to 
take any selling or handling charge in addition to the 15 percent 
commission charge in connection with these 5 lots. We therefore 
find that complainant was only entitled to take a 15 percent com- 
mision charge for selling these lots in consignment. Since com- 
plainant deducted larger selling or handling charges than 15 per- 
cent in its account of sales on each of the 5 lots, we find that 
complainant underpaid respondent $144.65 on lot No. 3711, $8 
on lot No. 3782, $10.80 on lot No. 4470, $111.71 on lot No. 4472, 
and $28.53 on lot No. 4473. 


Lot No. 4478 consisted of 567 cartons of apples. Complainant 
alleges that the broker authorized it to report 113 cartons of the 
apples at $2.50 per carton in its account of sales since respondent 
was pressing for the proceeds. This contention is denied by re- 
spondent and the broker. We find that complainant has failed to 
show that it was authorized to report the 113 cartons at $2.50 
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per carton in its account of sales. Based on the actual sales of 
the apples in complainant’s records, we find that complainant 
underpaid respondent $17.30 in connection with this lot. 


Lot No. 4479 consisted of 200 cartons of prunes. Complainant 
reported the sale of the 200 cartons at the average sale price of 
$1.75 per carton. We find that complainant should have reported 
the actual sales of the 200 cartons of prunes rather than use an 
average sale price. Based on the actual sales of the prunes in 
complainant’s records, we find that complainant underpaid re- 
spondent $28.01 in connection with this lot. 


Lot No. 4480 consisted of 213 cartons of apples. Complainant’s 
account of sales shows the sale of 37 cartons at a price of 20 
cents per pound and 48 cartons at a price of 14 cents per pound 
while complainant’s records show a sale of 57 cartons at a price 
of 20 cents per pound and 20 cartons at a price of 14 cents per 
pound. Eight cartons of apples are unaccounted for in com- 
plainant’s records. These 8 cartons should be computed at the 
average sale price of $6.05 per carton. Based on the actual sales 
of the apples in complainant’s records, we find that complainant 
underpaid respondent $44,24 in connection with this lot. 


Lot No. 4576 consisted of 123 cartons of extra fancy red deli- 
cious apples. Complainant alleges that it was agreed that com- 
plainant could purchase 114 cartons of these apples at a price 
of 8 cents per pound. Both respondent and the broker deny that 
complainant was authoried to purchase 114 cartons of the apples 
at that price. We find that it was never agreed that complainant 
could purchase 114 cartons of apples at 8 cents per pound. In 
order to determine the market value of the 114 cartons of apples, 
we take official notice of the Federal Market News Service Re 
port for Los Angeles, California, for September 16, 1969. The 
lowest price quoted for these apples is 12 cents per pound. The 
market value of the apples should be computed at 12 cents per 
pound for the 114 cartons (4,389 pounds). On the basis of this 
price, we find that complainant underpaid respondent $149.23 
in connection with this lot. 


Lot No. 4619 consisted of 90 cartons of fancy red delicious 
apples. Complainant alleges that it was authorized by the broker 
to report the sale of these apples at a price of 7 cents per pound 
in its account of sales. Both respondent and the broker deny 
that complainant was ever authorized to report the sale of the 
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of apples in its account of sales at that price. We find that it was 
int never agreed that complainant could report the sale of the apples 
at a price of 7 cents per pound in its account of sales. In order 
to.determine the market value of the apples, we take official notice 
ant of the Federal Market News Service Report for Los Angeles, 
of California, for September .16, 1969. No price is quoted for 214 
ted inch fancy red delicious apples. However, we can use the lowest 
on price quoted for 254 inch fancy red delicious apples to determine 
in the market value of the 214 inch apples. The lowest price quoted 
re- for 25, inch fancy red delicious apples is 9 cents per pound. On 
the basis of this price, we find complainant underpaid respondent 
nt’s $58.90 in connection with this lot. 
20 ‘Lot No. 4620 consisted of 38 cartons of extra fancy red deli- 
und cious apples. Complainant’s account of sales shows a sale price 
rice of 8 cents per pound. Complainant alleges that the broker agreed 
per that the apples could be purchased at that price. Both respond- 
om- ent and the broker deny that it was ever agreed that the apples 
the could be purchased at a price of 8 cents per pound. We find 
ales that it was never agreed between the parties that the apples 
lant could be purchased at a price of 8 cents per pound. In order to 
determine the market value of the apples, we take official notice 
, of the Federal Market News Service Report for Los Angeles, 
leli- California, for September 16, 1969. The price quoted for extra 
on fancy red delicious apples is 12-13 cents per pound. Based on 
rice an average price of 1214 cents per pound, complainant under- 
a paid respondent $57.53 in connection with this lot. 
nant Lot No. 4621 consisted of 33 cartons of extra fancy golden 
In | delicious apples. Complainant’s account of.sales shows a sale 
ples, | Price of 614 cents per pound. Complainant alleges that it was 
Re- | authorized by the broker to report the sale of these apples at a 
The | price of 614 cents per pound in its account of sales. Both re- 
The | spondent and the broker deny that complainant was ever au- 
per | thorized to report the sale of the apples in its account of sales 
this | at that price. We find that it was never agreed that complainant 
19.28 | could report the sale of the apples at a price of 614 cents per 
| pound in its account of sales. In order to determine the market 
value of the apples, we take official notice of the Federal Market 
cious News Service Report for Los Angeles, California, for September 
oker 16, 1969. The price for extra fancy golden delicious apples is 
ound quoted at 10 cents per pound. On the basis of this price, we find 
deny | that complainant underpaid respondent $35.64 in connection with 
f the | this lot. 
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Lot No. 4622 consisted of 419 cartons of extra fancy Jonathon 
apples. Complainant alleges that it was authorized to purchase 
172 cartons of the apples at a price of 7 cents per pound. Both 
respondent and the broker deny that it was ever agred that 
complainant could purchase 172 cartons of the apples at that 
price. We find that it was never agreed that complainant could 
purchase 172 cartons of the apples at a price of 7 cents per pound. 
In order to determine the market value of the 172 cartons of 
apples, we take official notice of the Federal Market News Serv- 
ice Report for Los Angeles, California, for September 17, 1969. 
The price for extra fancy Jonathon apples is quoted at 8-10 cents 
per pound. Based on an average of 9 cents per pound, we find 
that complainant underpaid respondent $113.01 in connection 
with this lot. 

Lot Nos. 7365, 7366, and 7367 were repacked into consumer 
packages by complainant. The packing charges shown in com- 
plainant’s accounts of sales are allowed since the repacked car- 
tons of apples sold for more than the cartons that were not 
repacked. However, the accounts of sales show complainant 
computed its 15 percent commission charge after deducting the 
packing charges instead of correctly computing its commission 
charge prior to deducting the packing charges. On the basis of 
complainant’s error, we find complainant overpaid respondent 
$42.14 in connection with lot Nos. 7865 and 7366, and $32.34 in 
connection with lot No. 7367. 


In summary, respondent is liable to complainant for freight 
charges paid by complainant on the carload of cherries, or 
$696.73. In addition, complainant’s accounts of sale show that 
complainant overpaid respondent $74.48 in connection with three 
other lots, and underpaid respondent a total of $807.55 in con- 
nection with the 15 shipments. Complainant therefore owes re- 
spondent a balance of $36.34 in connection with these trans- 
actions. Complainant’s failure to pay respondent this amount 
promptly is a violation of section 2 of the act, for which repara- 
tion should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $36.34, with interest thereon 
at the rate of 8 percent per annum from November 1, 1969, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 14,406) 


BARKLEY COMPANY OF ARIZONA v. Irsco, INC. PACA Docket No. 
2-2214. Decided February 4, 1972. 


Breach of good delivery standards—Freezing injury in field—Damages 


Where complainant breached the contract, respondent is liable to complain- 
ant for the difference between the value of the lettuce actually received 
and the value the lettuce would have had if it had met contract require- 
ments. 


Bruce S. Wiener, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $907.85 in con- 
nection with shipment of a truckload of lettuce in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, the parties were given 
the opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. No such 
evidence was submitted. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Barkley Company of Arizona, is a corporation 
whose address is P. O. Box 73, Somerton, Arizona. 
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2. Respondent, IFSCO, Inc., is a corporation whose address is 
8636 N.W. 60th Street, Miami, Florida. At the time of the trans. 
action involved herein, respondent was licensed under the act. 


8. On January 18, 1971, in the course of interstate commerce, 
complainant sold to respondent one truckload of lettuce, consist- 
ing of 450 cartons, 2-dozen size, Jimbo brand, and 100 cartons, 
2-dozen size, Barkley brand, at an agreed price of $2 per carton, 
plus 25 cents per carton for cooling charges, or a total price of 
$1,237.50, f.o.b. Yuma and Wellton, Arizona, for shipment to 
respondent at Miami, Florida. 


4. The contract between the parties was negotiated by a 
broker, Mike Mendenhall, of Glendale, Arizona, who issued a 
Broker’s invoice in connection with the transaction. 


5. On January 18, 1971, complainant shipped the lettuce in- 
volved herein from Yuma and Wellton, Arizona, to respondent at 
Miami, Florida, in a truck operated by Hirts, Inc. 


6. On or about January 24, 1971, the shipment of lettuce 
arrived at Jacksonville, Florida. Respondent’s customer at that 
location informed respondent that the lettuce was in unsatisfac- 
tory condition. Respondent immediately called the broker and 
informed him that the lettuce was in poor condition. The broker, 
after speaking with complainant, advised the respondent to secure 
a Federal inspection of the shipment. 


7. The truckload of lettuce arrived at Miami, Florida, on or 
about January 25, 1971. A restricted Federal inspection was 
made of the lettuce on the same date. The results of such inspec- 
tion, in part, are as follows: 


“Products inspected & 

distinguishing marks: LETTUCE in cartons mostly printed | 
“Jimbo Brand”, some “Barkley 
Brand, 2 Doz. Lettuce . . . Applicant 
states 345 cartons. 


“Condition of load 

and containers: Trailer partly unloaded, ... 

“Temperature of product: Bottom: 44°F., Top: 48°F. 

“Condition : Heads or portion of heads not af- 
ected by condition factors are fresh 
and crisp. Wrapper leaves: Damaged 
by turning yellow to yellow to brown 
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discoloration in most samples from 
2 to 3 heads per carton, some none, 
average 9%. Nodecay. Head leaves: 
Damaged by discolored, peeling and 
feathering from 6 to 16 heads per 
carton, average 51%. Average 1% 
damaged by Russet Spotting. Dam- 
aged by Tipburn in most samples 
from 1 to 4 heads per carton, some 
none, average 9%. No decay. 


“Remarks: Inspection and certificate restricted 
to product and lading remaining on 
trailer at time of inspection.” 


8. Following such inspection, respondent notified complainant, 
through the broker, of the inspection results. Complainant au- 
thorized respondent, through the broker, to “handle the merchan- 
dise to the best of their ability”. 


9. Respondent resold the lettue involved herein for gross pro- 
ceeds of $1,208.75, and has paid $329.65 to complainant in con- 
nection with this transaction.” 


10. The formal complaint was filed on May 27, 1971, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute between the parties that complainant agreed 
to sell, and respondent agreed to purchase, the lettuce involved 
herein. Respondent alleges, however, that upon arrival of the 
lettuce at Miami, Florida, on or about January 25, 1971, the 
parties entered into a subsequent agreement under which re- 
spondent was to handle the lettuce on consignment for complain- 
ant’s account. Respondnet contends that after Federal inspection 
was made at destination on January 25, 1971, complainant in- 
formed the broker of the results of the inspection and of respond- 
ent’s dissatisfaction with the condition of the lettuce. Respondent 
alleges that the broker, after talking by telephone with complain- 
ant, authorized respondent to handle the shipment in the best 
manner it could. Respondent claims it followed the brokers’ in- 
structions in selling the lettuce and in rendering an accounting 
and the net resale proceeds to complainant. Complainant denies; 
that it ever authorized respondent to hnadle this shipment on 
a consignment basis. 
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In a letter to the Department which is part of the report of 
investigation, the broker states that complainant authorized re- 
spondent to handle the merchandise to the best of their ability. 
Even assuming, without deciding, that complainant did give such 
instructions to the broker, we cannot agree with respondent’s 
contention that a contract of consignment resulted. It has fre- 
quently been held in proceedings under the act that expressions 
such as “do the best you can with it,” or similar language, cannot 
be construed as authorization to handle a shipment on consign- 
ment for the account of the shipper. Nick Kalender Farm v. Royal 
Palm Produce, 25 A.D. 1171; Cherokee Packing Company v. Dami 
Brothers, 25 A.D. 384. We find that the expression “handle the 
merchandise to the best of their ability” falls into this category 
and cannot be construed as authorization to handle the shipment 
on consignment for the account of the shipper. Therefore, we 
hold that respondent accepted the lettuce on arrival and is liable 
for the purchase price, less any daamges shown to have been 
caused by any breach of contract by respondent. The burden of 
proof is upon respondent to show by a preponderance of the evi- 
dence that respondent breached the contract, and the damages 
resulting therefrom. 


Respondent contends, in effect, that the lettuce failed to meet 
contract requirements in that it arrived at Miami with excessive 
deterioration in violation of the good delivery standards set forth 
in the regulations issued pursuant to the act. Section 46.44 of the 
regulations (7 CFR 46.44) provides, in relevant part, as follows: 


“Unless otherwise agreed to between the parties, ‘Good De- 
livery in connection with f.o.b. contracts of purchase and sale 
means that the commodity meets the requirements of the 
contract at time of loading or sale and, if the shipment is 
handled under normal transportation service and conditions, 
will meet the following additional requirements on delivery 
at the contract destination.” 


Section 46.44 (a) (2) provides that if the contract does not specify 
a U.S. grade or percentage of condition defects, the lettuce at 
destination may contain a maximum of 15 percent, by count, of 
the heads in any lot which are damaged by condition defects. The 
Federal inspection made on January 25, 1971, shows a total of 
61 percent condition defects in this shipment, which is far in 
excess of the maximum allowable under this section. 
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Complainant alleges that section 16.44 is inapplicable in this 
proceeding because the truckload of lettuce did not move under 
normal transportation service and conditions between shipping 
point and destination. There is some evidence in the proceeding 
which indicates that the lettuce was not handled under normal 
transportation service and conditions, including the fact that the 
commodity temperatures on arrival at contract destination were 
found to be 48°F. top and 44°F. bottom. The principal defect 
found in the lettuce at Miami, however, was an average of 51 
percent damage by discolored, ‘peeling and feathering of from 
6 to 16 heads of lettuce per carton. Such damage is associated 
with freezing injury in the field, and was not caused or aggra- 
vated by the transit conditions present in this case. We conclude 
that the good delivery standards apply to this transaction even 
though the transportation service and conditions were abnormal. 
We also conclude that, based on the results of the inspection at 
destination, complainant breached the contract by failing to ship 
lettuce meeting the good delivery standards upon arrival. 


Complainant contends that the inspection made on January 25, 
1971, is not representative of the condition of the entire shipment 
since this inspection covered only 345 of the 550 cartons of lettuce 
in question. We cannot agree with complainant’s contention. The 
trailer was partially unloaded at time of inspection, and the in- 
spection certificate was restricted to the lettuce remaining on the 
trailer. The shipment contained 450 cartons of Jimbo brand let- 
tuce and 100 cartons of Barkley brand lettuce. Since the inspec- 
tion certificate covered over 60 percent of the shipment and in- 
cluded samples of both brands of lettuce, we find that such 
inspection is representative of the condition of the entire shipment. 


The measure of damages for breach of warranty is the differ- 
ence at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had 
been as warranted. Uniform Commercial Code §2-714; Trautman 
Bros. Co. of Hereford, Texas, Inc. v. Jesse H. Thomas, 16 A.D. 
919. In fixing the value of the goods accepted, the proceeds 
obtained on resale may be taken as reflecting this value, provided 
the resale is prompt and proper. As a means of establishing the 
value of goods meeting contract requirements, and in the absence 
of other evidence, we may accept the total of the f.o.b. contract 
price plus freight to destination. 


Although the resale dates of the lettuce is unknown, there has 
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been no contention that such resale was unreasonable in light of 
the amount of condition defects present, or that respondent did 
not use due diligence in reselling the lettuce. Accordingly, we 
accept the results of such resale and conclude that the gross pro- 
ceeds of $1,208.75 reflect the value of the lettuce actually received 
by complainant. The f.o.b. contract price ($1,237.50) plus freight 
($742.50), or $1,980, is accepted as being indicative of the value 
of lettuce meeting contract requirements. The difference between 
the value of the lettuce actually received by respondent ($1,208.75) 
and the value the lettuce would have had if it had met contract 
requirements ($1,980) is $771.25, which represents respondent’s 
damages arising from complainant’s breach of contract. 


Respondent has paid to complainant $329.65 in connection with | 
this transaction, and has sustained damages in the amount of 
$771.25 due to complainant’s breach of contract. Subtracting 
these amounts from the purchase price of the lettuce ($1,237.50) 
leaves a balance of $136.60 owing from respondent to complainant. 
Respondent’s failure to pay complainant this amount promptly is 
a violation of section 2 of the act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $136.60, with interest thereon 
at the rate of 8 percent per annum from March 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,407) 


In re JOHN MARTINO. PACA Docket No. 2-23386. Decided Feb- 
ruary 7, 1972. 


Failure to pay—Publication of facts—Default 


Respondent’s failures to pay for produce purchased or received on consign- 
ment in interstate commerce are violations of the act for which the facts 
and circumstances thereof shall be published. As respondent’s license 
terminated prior to the institution of this proceeding, revocation or 
suspension thereof is not ordered. 


Daphne M. Anderson for complainant. 
Jack W. Bain, Chief Hearing Examiner. 
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Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), respondent 
failed to file an answer to the complaint charging him with failing 
to pay for numerous shipments of fruits and vegetables purchased 
or received on consignment in interstate commerce. Chief Hear- 
ing Examiner Jack W. Bain issued a recommended decision based 
upon the default in the filing of an answer and proposed an order 
requiring publication of the facts and circumstances of the viola- 
tions found. Respondent did not file exceptions, but submitted a 
letter in explanation of his failure to pay and asking for one year 
in which to pay off his bills. 


Upon consideration of the entire record, the Chief Hearing 
Examiner’s recommended decision and order are adopted as the 
final decision and order herein. The order shall become effective 
on the 11th day after service of a copy hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), herein- 
after called the Act. It was instituted by a complaint filed on 
October 13, 1971, by the Consumer and Marketing Service, United 
States Department of Agriculture. The respondent was charged 
with failing to account and pay for many lots of fruits and vege- 
tables handled and purchased in interstate commerce. 


Copies of the complaint and the rules of practice were served 
on respondent on October 20, 1971, and he was notified that an 
answer should be filed within 20 days, and that failure to file an 
answer denying the allegations of the complaint and requesting 
an oral hearing would constitute admission of such allegations 
and waiver of a hearing. No answer has been filed. 


On November 24, 1971, complainant by one of its attorneys 
filed a motion that the order proposed below be issued. 


Chief Hearing Examiner Jack W. Bain, to whom the proceed- 
ing had been assigned, issued a Recommended Decision on Janu- 
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ary 3, 1972, without further investigation or hearing, pursuant to 
Section 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


PROPOSED FINDINGS OF FACT 


1. The respondent, John Martino, is an individual whose ad- 
dress is Rye Star Route, Box 194, Pueblo, Colorado 81004. At 
the time of the transactions here involved, he was doing business 
as John Martino in Oklahoma City, Oklahoma. 


2. License No. 670428 under the Act was issued to respondent 
on August 29, 1966. It was renewed annually until it terminated 
on August 29, 1971, when respondent failed to renew it. It was: 
suspended on December 6, 1968, when respondent failed to pay 
a reparation award (27 A.D. 1351) ; reinstated December 9, 1968, 
when the award was settled; again suspended December 12, 1968, 
when he failed to pay another award (27 A.D. 1458) ; reinstated 
December 16, 1968, when this award was settled; again suspended 
on January 6, 1969, when he failed to pay another award (27 A.D. 
1462) ; reinstated on January 9, 1969, when this award was satis- 
fied; again suspended on February 24, 1969, for failure to pay 
two awards (28 A.D. 92); again reinstated on October 21, 1969, 
when these awards were satisfied ; again suspended by the Judicial 
Officer for November 4, 1969, through February 1, 1970, in a dis- 
ciplinary proceeding (28 A.D. 1357); and still again suspended 
on September 29, 1970, when respondent failed to satisfy another 
reparation award (29 A.D. 996). 


3. During February through September 1970, respondent 
handled one consignment and purchased and accepted 20 lots of 
fruits and vegetables, but failed to account and pay a total of 
$25,691.92 therefor, the details of which are set forth in the 
complaint herein. 


4. On reparation complaints of shippers and sellers in the above 
transactions, the Judicial Officer issued reparation awards for 
a total of $25,691.82 in seven proceedings reported at 29 A.D. 996, 
1220, 1222, 1223, and 1459, and 30 A.D. 311 and 448, all of which 
remained unpaid as of the filing of the complaint herein. 


5. By notice in writing dated July 28, 1971, respondent was 
given opportunity to demonstrate or achieve compliance with 
lawful requirements of the Act relating to the transactions here 
involved, but he has failed to do so. 
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PROPOSED CONCLUSIONS 


Respondent’s failures to make full accounting and payment in 
the transactions involved above constitute flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499b), for which the 
order proposed below should be issued. 


PROPOSED ORDER 


The finding above that respondent has committed flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b) and 
the facts and circumstances thereof shall be published. 


This order shall become effective on the eleventh day after the 
date hereof. 


Copies hereof shall be served upon the parties. 


(No. 14,408) 


In re PRODUCELAND U.S.A., INC. PACA Docket No. 2-2421. De- 
cided February 7, 1972. 


Consent order—Failure to pay—Revocation of license 


Respondent consented to the issuance of an order revoking its license under 
the act for respondent’s failures to pay for perishable agricultural com- 
modities purchased in interstate commerce. 


Daphne M. Anderson for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed on January 3, 1972, by 
the Director, Fruit and Vegetable Division, Consumer and Mar- 
keting Service, United States Department of Agriculture. It is 
alleged in the complaint that respondent wilfully, flagrantly, and 
repeatedly violated Section 2 of the Act by failing to make full 
payment promptly for numerous shipments of perishable agricul- 
tural commodities received in interstate commerce. Respondent 
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filed an answer on February 1, 1972, in which it admitted the alle- 
gations of paragraphs 1 and 2 of the complaint and the jurisdic- 
tion of the Secretary in this matter. In its answer, respondent 
neither admitted nor denied the remaining allegations of the com- 
plaint, but waived oral hearing, waived the preparation of a 
Hearing Examiner’s report and waived oral argument before the 
Secretary. Respondent further waived the provisions of Section 
10 of the Act with respect to the requirement of 10 days’ notice 
before an order may take effect, and consented to the issuance of 
an order, containing findings of fact based upon the allegations 
of the complaint, and revoking the license issued to respondent 
under the Perishable Agricultural Commodities Act. 


FINDINGS OF FACT 


1. Respondent, Produceland U.S.A., Inc., is an Oklahoma cor- 
poration whose last known business address is 307 S. Ellison 
Street, Oklahoma City, Oklahoma 73108. 


2. Pursuant to the licensing provisions of the Act, License 
number 711123 was issued to respondent on February 19, 1971. 
This license was suspended automatically on September 30, 1971, 
pursuant to Section 7(d) of the Act (7 U.S.C. 499g (d)), when 
respondent failed to pay reparation awards issued against it in 
PACA Docket Numbers 2-2269 and 2-2270 (See 30 A.D. 1117). 


3. During the period November 1970 through June 1971, re- 
spondent purchased, received, and accepted without complaint 65 
lots of fruits and vegetables, all being perishable agricultural 
commodities, in interstate commerce, but failed to make full pay- 
ment promptly of the agreed purchase prices to the seven sellers. 
The total of the agreed purchase prices which remains unpaid by 
respondent is $50,777.30. 


4. Four of the sellers filed formal reparation complaints against 
respondent. As a result, the Judicial Officer issued reparation 
orders against respondent as set forth below: 


PACA 
Docket No. Date Issued Amount 
2-2269 8-25-71 $1,593.75 
2-2270 8-25-71 1,812.04 
2.2308 9-30-71 6,371.20 
2-2410 12-80-71 2,130.00 
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CONCLUSION 


By reason of the facts set forth in the findings herein, respond- 
ent has willfully, repeatedly and flagrantly violated Section 2 of 
the Act (7 U.S.C. 499(b)). Respondent has consented to the issu- 
ance of an order revoking its license, and complainant requested 
the issuance of such an order. Respondent waived oral hearing, 
the preparation of a Hearing Examiner’s report, and waived oral 
argument before the Secretary and the requirement of 10 days’ 
notice before the order can become effective. Accordingly, pur- 
suant to Section 47.26(b) of the Rules of Practice (7 CFR 
47.26(b)), the order below should be issued. 


ORDER 


Effective on the fifth day after the date of this order, respond- 
ent’s license under the Act is revoked. The facts and circumstances 
herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 14,409) 


FLOYD WILCOX & Sons, INC. v. THE HAMILTON COMPANY. PACA 
Docket No. 2-2368. Decided February 8, 1972. 


Reopening after default—Granted 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 
order was issued November 30, 1971, awarding reparation to 
complainant against respondent. On December 21, 1971, respond- 
ent filed, in effect, a motion to reopen the proceeding after default 
in the filing of an answer pursuant to section 47.25(e) of the 
rules of practice (7 CFR 47.25 (e) ), and the order of November 30, 
1971, was stayed pending the issuance of a further order in this 
proceeding. Respondent alleges that his failure to file a timely 
answer herein was due to his belief that the matter would be 
settled and the fact that he was away from his office during most 
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of the time in question. A copy of respondent’s motion was 
served upon complainant. Complainant filed a reply thereto, 
objecting to the granting of such motion. 


Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time under the 
circumstances and that good reason has been shown why the relief 
requested in the motion should be granted. Fred G. Hilvert Co., 
Inc. V. California Produce Exchange, Inc., 23 A.D. 1414 (1964). 
Accordingly, respondent’s default in the filing of an answer in 
this proceeding is hereby set aside, the order of November 30, 
1971, is hereby vacated, and respondent has 10 days from the 
date of service of this order upon him within which to file an 
answer to the complaint. 


(No. 14,410) 


BARKLEY COMPANY OF ARIZONA v. IFsco, INC. PACA Docket 
No. 2-2220. Decided February 11, 1972. 


Breach of good delivery standards—Freezing injury in field—Damages 


Where complainant breached the contract, respondent is liable to complainant 
for the difference between the value of the lettuce actually received and 
the value the lettuce would have had if it had met contract requirements. 


Bruce S. Wiener, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,499 in connec- 
tion with shipment of a truckload of lettuce in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer and counterclaim, denying liability to complainant and 
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requesting an award of reparation in the amount of $1,432.70 
against complainant for breach of contract. Complainant filed 
a reply to the counterclaim, denying liability to respondent. 


Since the amount of damages claimed, either in the complaint 
or in the counterclaim, does not exceed $1,500, the shortened 
method of procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to such proce- 
due, the parties were given the opportunity to submit additional 
evidence in support of their respective positions by means of 
verified statements. No such evidence was submitted. Neither 
party filed a brief. 


FINDINGS OF FACT 






1. Complainant, Barkley Company of Arizona, is a corporation 
whose address is P. O. Box 75, Somerton, Arizona. At the time of 
the transaction involved herein, complainant was licensed under 
the act. 






2. Respondent, IFSCO, Inc., is a corporation whose address is 
8636 N.W. 60th Street, Miami, Florida. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


8. On January 19, 1971, in the course of interstate commerce, 
complainant sold to respondent one truckload of lettuce, consisting 
of 801 cartons, 2-dozen size, Jimbo brand, at an agreed price of 
$2 per carton, plus 25 cents per carton for cooling charges, or 
a total price of $1,802.25, f.o.b. Yuma, Arizona, for shipment to 
respondent at Miami, Florida. 


4. The contract between the parties was negotiated by a broker, 
Mike Mendenhall, of Glendale, Arizona, who issued a Broker’s 
Invoice in connection with the transaction. 


5. On January 19, 1971, complainant shipped the lettuce in- 
volved herein from Yuma, Arizona, to respondent at Miami, 
Florida, in a truck operated by Hirts, Inc. Complainant instructed 


the trucker to maintain a temperature range between 34° and 
85°F. for the lettuce in transit. 


6. On January 22, 1971, the shipment of lettuce arrived at 
Panama City, Florida. Respondent’s customer at that location 
refused to accept its portion of the shipment due to excessive 
decay, and informed respondent that the lettuce was in poor 
condition. The truckload of lettuce was then sent to Lakeland, 
Florida, where it arrived on the morning of January 23, 1971. 
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Respondent’s customer at that location also refused to accept its 
portion of the shipment. 


7. Respondent notified the broker of the poor condition of the 
lettuce on January 23, 1971. The broker was unsuccessful in 


attempting to reach complainant by telephone over the weekend. 


8. The truckload of lettuce arrived at Miami, Florida, at 6:00 
p.m. on Saturday, January 23, 1971. A restricted Federal inspec- 
tion was made of the lettuce at 2:30 p.m. on January 25, 1971. 
The results of such inspection, in part, are as follows: 


“Temperature of product: At doorways, bottom 52°F., top 
56°F. 


“Condition : Heads or portion of heads not affected 
by condition factors are fresh and 
crisp. Wrapper leaves: Average 1% 
damaged by turning yellow to yellow 
brown discoloration. No decay. Head 
leaves: Damaged by discolored peel- 
ing and feathering from 1 to 6 heads 
per carton, average 18%. Damaged 
by Tipburn from 4 to 11 heads per 
carton, average 30%, including 24% 
serious damage. Average 3% dam- 
aged by Russet Spotting. Average 
1% decay. 


Inspection and certificate restricted 
to produce and lading in upper 4 
layers of 4 stacks nearest rear doors.” 


Following such inspection, respondent notified the broker of the 
inspection results. The broker notified complainant by telephone 
of the inspection results on the same date, January 25, 1971. 


9. Following complainant’s refusal to authorize respondent to 
dump the lettuce involved herein on January 26, 1971, respondent 
sent complainant a telegram on the same date which stated that 
the lettuce had no salvage value and would be dumped. Complain- 
ant sent respondent a telegram in reply on the same date which 
stated that complainant expected payment of the invoice price in 
connection with this shipment. 
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10. On January 27, 1971, respondent secured a Federal dump- 
ing certificate stating that the entire shipment of lettuce had no 
commercial value on that date. 


11. Respondent has not paid to complainant any part of the 
purchase price in connection with this transaction. 


12. The formal complaint was filed on May 27, 1971, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 
































The lettuce was accepted at destination by respondent. Accord- 
ingly, respondent is liable to complainant for the purchase price, 
less any damages shown to have been caused by any breach of 
contract by complainant. The burden of proof is upon respondent 


to show by a preponderance of the evidence that respondent 
breached the contract, and the damages resulting therefrom. 


The parties agree that the lettuce involved herein arrived in 
poor condition. Respondent alleges that the lettuce failed to meet 
contract requirements in that it arrived at Miami, Florida, with 
excessive deterioration in violation of the good delivery standards 
set forth in the regulations issued pursuant to the act.1 Complain- 
ant alleges that the good delivery standards are inapplicable in 
this proceeding because the truckload of lettuce did not move 
under normal transportation service and conditions between 
shipping point and destination. 


A Federal inspection was made of the lettuce at Miami, Florida, 
on January 25, 1971. Such inspection, restricted to the upper 
4 layers of 4 stacks of lettuce nearest the rear doors, shows the 
commodity temperatures to be 56°F. top and 52°F. bottom and 
the mechanical refrigerating unit to be in operation. On the basis 
of these high temperatures at destination, and in light of com- 
plainant’s instructions to the trucker to maintain the tempera- 
ture in transit between 34°F. and 35°F., we find that the lettuce 


1 Section 46.44 of the regulations (7 CFR 46.44) provides, in relevant part, as 
follows : 

“Unless otherwise agreed to between the parties, ‘Good Delivery’ in connection with 
f.o.b. contracts of purchase and sale means that the commodity meets the require- 
ments of the contract at time of loading or sale and, if the shipment is handled 
under normal transportation service and conditions, will meet the following additional 
requirements on delivery at the contract destination.” Section 46.44 (a)(2) provides 
that if the contract does not specify a U.S. grade or percentage of condition defects, 
the lettuce at destination may contain a maximum of 15 percent, by count, of the 
heads in any lot which are damaged by condition defects. 
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was not handled under normal transportation service and con- 
ditions. 

We note, however, that one of the condition defects found in 
such inspection was an average of 18 percent damage by dis- 
colored, peeling, and feathering of from 1 to 6 heads per carton. 
Such damage is associated with freezing injury in the field, and 
was not caused or aggravated by the transit conditions present in 
this case. We therefore find that the good delivery standards 
apply to this transaction even though the transportation service 
and conditions were abnormal in connection with this shipment. 
Since the freezing damage averaged 18 percent, or 3 percent 
higher than the maximum percentage of condition defects allow- 
able under the good delivery standards, we conclude that com- 
plainant breached the contract by failing to ship lettuce meeting 
the good delivery standards upon arrival. 


A more difficult problem is to determine what percentage of 
the condition defects in the shipment were due to complainant’s 
breach of contract. The shipment of lettuce arrived at Miami, 
Florida, on Saturday, January 23, 1971, and respondent secured 
a Federal inspection of the shipment on Monday, January 25, 
1971. The condition defects shown by the inspection, apart from 
the freezing damage noted above, were, on the average, 30 per- 
cent damage by Tipburn, including 24 percent serious damage, 
3 percent damage by Russet Spotting, and 1 percent damage by 
decay. Such condition factors increase during transit, and in- 
crease more rapidly when maintained under high temperatures, 
such as we have present in this case. Since the lettuce was sold 
on an f.0.b. basis, respondent-purchaser became liable for all risks 
of damage in transit not caused by the shipper. Based on the 
transit conditions involved herein, we find that complainant 
breached the contract and the good delivery standards only with 
respect to the freezing damage at shipping point. 


The measure of damages for breach of warranty is the differ- 
ence at the time and place of acceptance between the value of 
the goods accepted and the value they would have had if they 
had been as warranted. Uniform Commercial Code § 2-714; 
Trautmann Bros. Co. of Hereford, Texas, Inc. v. Jesse H. Thomas, 
16 A.D. 919. As a means of establishing the value of goods meet- 
ing contract requirements, and in the absence of other evidence, 
we may accept the total of the f.o.b. contract price ($1,802.25), 
plus freight to destination ($1,081.35), or $2,883.60. In fixing 
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n- the value of the goods accepted, we must first determine the quality 

of lettuce received by respondent. We believe that lettuce con- 
3 taining an average of 18 percent damage by freezing injury on 
- arrival is of fair condition. 
vn. In order to determine the market value of the lettuce on the 
nd date and the place where the shipment was accepted by respond- 
in ent, we take official notice of the Federal Market News Service 
ds Report of Atlanta, Georgia, the closest city to Miami covered by 
ice the Federal Market News Service, for January 25, 1971. No 
nt. price is quoted for Arizona lettuce. California lettuce, 2-dozen 
nt size, is quoted at $3.00-3.75, mostly $3.25-3.50. We also take offi- 
w- cial notice of the Federal Market News Service Report for 
m- Atlanta, Georgia, for January 22, 1971, one day prior to arrival 
ng of the shipment. Both Arizona and California lettuce, 2-dozen 

size, is quoted at $3.00-4.00, mostly $3.50-3.75. Since these quota- 

tions are for lettuce of generally good and merchantable quality, 
of we believe that lettuce of fair condition would not be sold at 
t's prices higher than the lowest price quoted, or $3.00 per carton. 
mi, Therefore, the value of the lettuce which respondent accepted at 
red Miami, Florida, on January 23, 1971, is computed at $3.00 per 
25, carton for the 801 cartons of lettuce involved herein, or $2,403. 
ao The difference between the value of the lettuce actually re- 
ge, ceived by respondent ($2,403) and the value the lettuce would 
by have had if it had met contract requirements ($2,883.60) is 
in- $480.60, which represents respondent’s damages arising from 
res, complainant’s breach of contract. Subtracting this amount from 
‘old the purchase price of the lettuce ($1,802.25) leaves a balance of 
sks $1,321.65 owing from respondent to complainant. Respondent’s 
the failure to pay complainant this amount promptly is a violation of 
ant section 2 of the act, for which reparation should be awarded, with 
vith interest. 

ORDER 

- Within 30 days from the date of this order, respondent shall pay 
. ¢ to complainant, as reparation, $1,321.65, with interest thereon at 
“vy the rate of 8 percent per annum from March 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 
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EDWIN J. OssT v. J. & J. DISTRIBUTORS CO. PACA Docket No. 
2-2159. Decided February 11, 1972. 







Unauthorized deductions—Selling fees and drying charges 





Where respondent made unauthorized deductions in accounting to complain- 
ant in connection with a contract for the harvesting and sale of onions, 
reparation is awarded complainant against respondent for selling fees 
and drying charges to which complainant is entitled. 







George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 


This is a repartaion proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repa- 
ration against respondent in the amount of $1,589.88 in connec- 
tion with a contract for the harvesting and sale of onions in 
contemplation of shipment in interstate commerce. 










A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complainant was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Although the amount of damages claimed exceeds $1,500, 
neither party requested an oral hearing. Accordingly, the short- 
ened procedure provided in section 47.20 of the rules of practice 
(7 CFR 47.20) is applicable. Pursuant to this procedure, the 
parties were given opportunity to file further evidence in the 
form of sworn statements but did not do so. Respondent filed 
a brief. 
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FINDINGS OF FACT 


1. Complainant, Edwin J. Obst, is an individual whose address 
is Route 1, Box 32-A, Alamo, Texas. 


2. Respondent, J. & J. Distributors Co., is a corporation whose 
address is P. O. Box 846, McAllen, Texas. At the time of the 
transaction involved herein respondent was licensed under the act. 
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8. On or about March 27, 1970, in contemplation of interstate 
commerce, complainant and respondent entered into an agreement 
whereby respondent would harvest, grade and sell complainant’s 
onions. In that connection, respondent furnished complainant a 
signed statement reading in relevant part as follows: 


“It is agreed and understood that J. & J. DISTRIBUTORS 
CO., will handle onions for Edwin Obst on the following 
basis. 


“GRADING SELLING AND LOADING INTO TRUCK OR 
CAR. $1.00 PER SACK plus harvesting at 42 cents per bag 
and should onions need to be put in dryer at 15 cents per bag. 

. “It is agreed and undertsood that this will be all of the 
charges made by J. & J. DISTRIBUTORS CO.” 


4. Sometime prior to July 20, 1970, respondent harvested and 
sold complainant’s onions. Respondent rendered an accounting 
showing a total of 5,718 sacks of onions sold for gross proceeds of 
$11,759.19. From the gross proceeds complainant deducted 
$5,713.00 for “Handling, grading, new sacks, inspections, efc., @ 
$1.00”, and $856.95 for “Drying 5,713 sx @ .15”. There were 
further deductions from gross proceeds which have no relevancy 
to the present proceeding. 


5. Respondent, in its accounting, showed a break down of sales 
and expenses as to the three fields from which the onions were 
harvested. In relevant part this break down showed for field 
No. 1, drying expenses for 805 sacks @ $.15 or $120.75, for field 
No. 2, drying expenses for 1419 sacks @ $.15 or $212.85, and for 
field No. 8 drying expenses for 3,494 sacks @ $.15 or $524.10. 


6. Respondent incurred outside sales charges in the amount of 
$1,066.48 in connection with the sale of the onions in question, 
which were passed along to the complainant as deductions from 
the gross proceeds but were not shown as such in respondent’s 
accounting to complainant. 


7. The informal complaint was filed on July 22, 1970, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant seeks to recover $1,066.48 in outside sales charges 
which respondent deducted from the gross proceeds from the sale 
of the onions in question. In addition, complainant contends that 
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the onions from field 3 were not dried and that respondent there- 
fore incorrectly deducted the $523.35 fee for drying from the total 
amount due to complainant. 


The outside sales charges were discovered by an investigator 
from this Department who examined respondent’s books. Re- 
spondent does not deny that these charges were passed along to 
complainant but contends that the contract between complainant 
and respondent authorized these deductions. In this connection, 
respondent submitted as an exhibit to its answer, a mimeographed 
statement which begins “For your information and guidanée, the 
following is the manner J. & J. Distributors Company will pack, 
ship and market your onion crop for your account for the 1970 
season.” The remainder of the statement would indeed authorize 
the deductions which respondent made were it a statement of the 
contract between the parties. However, the statement is not 
dated and is not addressed to complainant or signed by either 
party (although the name of respondent is typed at the bottom 
of the page). In its brief respondent’s attorney calls the state- 
ment described above “a letter given to all of the contracting 
parties who dealt with Respondent” which added additional terms 
to the agreement. Respondent never alleges that the “letter” was 
attached to the agreement and the above statement by respondent’s 
attorney would seem to indicate that it was not. There is no indi- 
cation in the record that complainant ever received a copy of the 
“letter”, nor is there an allegation by respondent that the “letter” 
was ever mailed. We conclude that the “letter” can be given no 
weight. The terms of the signed agreement stating that the $1.00 
charge per sack covered “selling” the onions, together with the 
explicit statement that “It is agreed and understood that this 
will be all of the charges made by J. & J. Distributors Co.” indi- 
cate that it was not within the contemplation of the parties that 
complainant would be charged with selling fees incurred by re 
spondent in disposing of the onions. Accordingly, we conclude 
that selling fees in the amount of $1,066.48 were incorrectly 
deducted from respondent’s accounting to complainant. 


Complainant also alleges that $523.35 was incorrectly deducted 
by respondent from the amount due complainant because no dry- 
ing of the onions from field 3 was actually performed. The inves- 
tigator requested that he be shown respondent’s drying records 
and gave respondent ample time to produce such records. No 
drying records were ever produced. Respondent submitted with 
his answer three loose undated “purchase order forms” which he 
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called “invoices”, showing a charge for the drying of complainant’s 
onions. These papers are not drying records and therefore the 
amount of $523.35 charged for drying the onions from field 3 
cannot be allowed. 


Respondent’s failure to pay complainant $1,066.48 improperly 
withheld as selling fees and $523.35 improperly withheld as dry- 
ing charges, or a total of $1,589.83, is in violation of section 2 of 
the act. Reparation in that amount, with interest, should be 
awarded to complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,589.83, with interest thereon 
at the rate of 8 percent per annum from August 1, 1970, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 14,412) 


R. T. ENGLUND COMPANY v. ZEPEDA, ESPARZA & LOPEZ COMPANY 
OF DALLAS. PACA Docket No. 2-1861. Decided February 14, 
1972. 


F.o.b. sales established—Partnership liability 


Where complainant established an f.o.b. sale to respondent partnership, the 
partnership is liable for the contract price thereof. 


Elbert A. Cole, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $1,862 in con- 
nection with a trnasaction in interstate commerce involving a car- 
load of lettuce. 


A copy of the report of investigation prepared by the Depart- 
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ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
each of the respondent pratners, Overlin R. Esparza and Alfonzo 
G. Lopez. Each partner filed an answer denying liability and 
requesting an oral hearing. 


An oral hearing was held at Dallas, Texas, on July 2, 1971. 
Respondent partner Alfonzo G. Lopez was not present or repre- 
sented at the hearing. Respondent partner Overlin R. Esparza 
was present and was represented by counsel. Complainant was 
not present at the hearing, but at the written request of his repre- 
sentative, the deposition of complainant’s assistant sales manager, 
Paul Willard Englund, was offered and received in evidence by the 
presiding officer. Neither of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, R. T. Englund, whose address 
is P. O. Box 517, Salinas, California. 


2. Respondent is a partnership composed of Overlin R. Esparza 
and Alfonzo G. Lopez, doing business as Zepeda, Esparza & Lopez 
Company of Dallas, whose address is 925 South Harwood Street, 
Dallas, Texas. At the time of the transaction involved herein, 
respondent was licensed under the act. 


8. On January 10, 1970, in the course of interstate commerce, 
complainant, acting through a broker, Mike Mendenhall, sold to 
respondent, represented by its employee, Steve Akins, one car- 
load, or 1,064 cartons, of “Green N Crisp” lettuce, 2-dozen size, 
at an agreed price of $2 per carton, plus 25 cents per carton pre- 
cooling charge, or a total contract price of $2,394, f.o.b. shipping 
point, Yuma, Arizona. Subsequently, by mutual consent of the 
parties, the contract price was adjusted by an allowance by com- 
plainant to respondent of 50¢ per carton, reducing the total f.o.b. 
contract price by $532 to $1,862. 


4. Pursuant to the contract set forth above, complainant, on 
January 10, 1970, shipped 1,064 cartons of lettuce from Yuma, 
Arizona, to respondent at Dallas, Texas, in car PFE 454614. 


5. No part of the total f.o.b. contract price, as adjusted, has 
been paid by respondent to complainant. 


6. The formal complaint was filed on May 19, 1970, which was 
within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


At the oral hearing in this case, Esparza moved for a dismissal 
of the proceeding as to him, on the ground that a judgment had 
been obtained in the State District Court of Dallas County, Texas, 
on May 5, 1971, rescinding the partnership between Esparza and 
Lopez; awarding all assets and property of Zepeda, Esparza & 
Lopez Company of Dallas to Lopez; and ordering Lopez to in- 
demnify Esparza for all debt, liabilities, or expenses arising out 
of “any transactions of that business known as Zepeda, Esparza 
& Lopez Company of Dallas.”! The presiding officer—quite prop- 
erly, we think—denied the motion. 


We find that Esparza and Lopez, prior to the transaction in- 
volved herein, entered into a partnership agreement; that they 
were licensed by the Department as a partnership under the 
Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 499a et seq.) ; and that they held themselves out to the 
public as such. Under the circumstances we think it is clear that 
third parties, including complainant here, would be entitled to 
rely on the partnership representation and to believe that each 
partner was fully responsible and liable for the acts of the part- 
nership, barring prior notice (of which there was none here) to 
the contrary. See J. C. Spivey Co. v. Chasteen, 26 A.D. 674; 
Edward Pitsch v. Market Produce Co., 26 A.D. 1004. While 
Esparza urges the conclusion that the State Court decree relieves 
him of liability to third parties in actions undertaken by the part- 
nership, we do not agree. The Court decree contents itself with 
dealing with the relationship between Esparza and Lopez, as the 
parties before it, and does not profess to settle matters arising out 
of complaints lodged by third parties against the partnership. 
And while Esparza argues in his motion that the State Court 
decree dissolves the partnership ab initio, again we disagree and 
find that the dissolution of the partnership is effective only on 
the date the Court decree was signed—May 5, 1971—and appar- 
ently after the partnership had ceased to function as such. Accord- 
ingly, and in our view, the presiding officer did not err in denying 
Esparza’s motion to dismiss. 


As to the merits of the case, complainant alleges in his formal 
complaint that on January 10, 1970, he sold to respondent a car- 
load of lettuce consisting of 1,064 2-dozen size cartons of “Green 


1A copy of this judgment, entered in the 162nd Judicial District Court of Dallas 
County, Texas, was received in evidence at the oral hearing in this proceeding. 
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N Crisp” brand, at an agreed f.o.b. contract price, plus precooling, 
of $2,394, which price was later reduced by $532, for an adjusted 
total of $1,862. Complainant further alleges that on January 10, 
1970, he shipped 1,064 cartons of such lettuce in car PFE 454614 
from Yuma, Arizona, to respondent at Dallas, Texas, and that the 
lettuce was received and accepted by respondent at Dallas, but 
that respondent has failed to pay the agreed contract price of 
the lettuce, as adjusted, to complainant. Respondent partner 
Esparza in his answer to the complaint stated that he could not 
admit or deny complainant’s allegations because “. . . said alle- 
gations are matters concerning which your Respondent has no 
knowledge.” The answer of respondent partner Lopez was sub- 
stantially the same as that of Esparza. 

Evidence of record favoring complainant’s position includes a 
Broker’s Confirmation of Purchase issued by Mike Mendenhall 
and dated January 11, 1970, reflecting a sale by complainant to 
respondent of 1,064 cartons of “Green N Crisp” lettuce in car 
PFE 454614 at a total f.o.b. cost, plus precooling, of $2,394 on 
the previous day; a bill of lading issued by the carrier on January 
10, 1970, showing 1,064 cartons of lettuce being billed by com- 
plainant out of Yuma, Arizona, to respondent at Dallas, Texas, 
on car PFE 454614; an invoice to respondent by complainant for 
the lettuce in question, reflecting an adjusted contract price of 
$1,862 for the carload and showing Mendenhall as broker; a state- 
ment by Mendenhall that all business done by with respondent 
was through respondent’s Steve Akins; and a statement by Steve 
Akins that his specific duties while employed by respondent were 
buying and selling produce, generally in carload lots. 


At the oral hearing Esparza stated that his principal function 
with respondent was in the receipt and warehousing of produce, 
and that all the purchasing was done by Akins and Lopez. 
Esparza said that he did not know of his own knowledge whether 
complainant had sold the lettuce involved herein to respondent, 
but admitted that complainant’s assistant manager, Paul Englund, 
had telephoned him in March 1970 and had asked for payment. 
Esparza said that he had not attempted to validate complainant’s 
claim against respondent’s records, but simply accepted Paul 
Englund’s word that the sale had taken place. Esparza further 
stated, however, that he did not recall respondent’s having re- 
ceived this shipment; that in his capacity as chief warehouseman 
for respondent, he was in a position to know if the shipment had 
been received by respondent; and that he would have been par- 
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ticularly likely to recall such a shipment, since respondent had no 
rail spur and would have had to unload the lettuce in the rail 
yards. 


At the hearing, Esparza was asked if he knew anything about 
the allowance which complainant had granted to respondent in 
connection with this shipment. Esparza said that he did not, but 
that it was reminiscent of the procedure employed by Akins: 
when a shipment arrived and the quality or condition seemed 
doubtful, Akins would get an inspection made of the produce, and 
if his doubts were confirmed, would ask for an allowance. In the 


matter of payment to complainant regarding this shipment, 
Esparza claimed that he, acting on behalf of respondent partner- 
ship, paid complainant $552.50 on March 1, 1970, by check No. 
1251, and marked “inv. #6035”. A copy of the check was received 
in evidence at the hearing. 














We think the evidence clearly supports a finding of a sale and 
shipment by complainant of the subject lettuce to respondent. 
And while respondent partner Esparza has testified that to his 
knowledge respondent never received this shipment of lettuce, we 
find it unnecessary to decide the point, for even assuming that 
the lettuce had failed to reach contract destination at Dallas, 
respondent would bear the loss under the f.o.b. terms of the con- 
tract pursuant to section 46.41(i) of the regulations (CFR 
46.41 (i)). 















As to Esparza’s claim of part payment in the amount of $552.50 
to complainant, it seems clear from the cancelled check submitted 
in evidence (supra) that this sum was received by complainant. 
However, the question arises: was it in connection with this trans- 
action, or with some other interchange between the parties? The 
check was dated March 1, 1970, some seven weeks after the pur- 
chase which is the subject of this proceeding, so that no clear 
inference can be drawn from the time element. Furthermore, 
the check refers to “Inv. #6035”, and we find no invoice with that 
number issued by anyone in connection with the transaction 
involved here. 





Respondent has the burden of proving, by a preponderance of 
the evidence, that the payment of $552.50 made by him to com- 
plainant on March 1, 1970, was applicable to the transaction of 
January 10, 1970, and to no other. We conclude that it has failed 
to sustain that burden. Accordingly, such payment may not be 
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used in calculating respondent’s liability to complainant in this 
proceeding. 


We conclude that the evidence supports the allegations of the 
formal complaint, including respondent’s liability for the amount 
claimed by complainant as the total f.o.b. contract price, $1,862, 
of the carload of lettuce involved herein. Respondent’s failure to 
pay this sum to complainant is in violation of section 2 of the 
act, for which reparation should be awarded to complainant, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,862, with interest thereon 
at the rate of 8 percent per annum from February 1, 1970, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 14,413) 


In re DEVITA FRuIT Co. PACA Docket No. 2-2204. Decided Feb- 
ruary 16, 1972. 


Revocation of license for failure to pay—Default order—Denial of reopening 
and oral argument requested by former officer of corporate respondent 


The failures of the corporate respondent (which defaulted in the filing of an 
answer) to pay for produce received in interstate commerce are viola- 
tions of the act for which its license is revoked. The request by a former 
officer of the corporate respondent for reopening and oral argument is 
denied. 


Dennis Becker for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
respondent corporation was charged with violations of the act in 
failing to make full payment of the agreed purchase prices to 
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18 sellers of produce to it and one failure to remit the full pro- 
ceeds of a sale to a consignor of produce. 


Respondent failed to file an answer to the complaint and pur- 
suant to section 47.30(c) of the rules of practice (7 CFR 
47.30(c)) complainant moved for the entry of a default deci- 
sion and order by the hearing examiner. Counsel for Carl 
Norman Quinn formerly connected with respondent corporation 
filed a request that the proceeding be reopened to permit the 
filing of an answer on behalf of respondent. The reopening is 
sought to show that the respondent was hoping to get a loan from 
the Small Business Administration during the period of the viola- 
tions but was unsuccessful. 


Upon request of Chief Hearing Examiner Bain as to its views, 
complainant filed an opposition to reopening stating that such a 
hearing would serve no useful purpose. Chief Hearing Examiner 
Jack W. Bain, United States Department of Agriculture, issued 
a recommended decision denying the request for reopening and 
proposing that respondent’s license be revoked. Counsel for Mr. 
Quinn filed exceptions to the hearing examiner’s report and re- 
quested oral argument. 


We think that oral argument would be unproductive and that 
we should make the same rulings as the hearing examiner. The 
failures of respondent to pay for produce purchased extended 
from November 1969 to July 1970 and involved 18 sellers. The 
expectation of a possible loan would not diminish the flagrancy of 
the violations. And at any rate, the act authorizes revocation of 
a license for flagrant or repeated violations (7 U.S.C. 499h(a)). 
The admitted violations were repeated. 


Mr. Quinn is naturally concerned over the collateral conse- 
quences that will follow from revocation of respondent’s license 
or a finding of flagrant or repeated violation of the act. Section 
8(b) of the act (7 U.S.C. 499h(b)) prohibits a licensee from 
employing for one year any person who has been responsibly 
connected with the person who has been found to have so violated 
the act. “Responsibly connected” is defined (7 U.S.C. 499a(9)) 
to include an “officer” of a corporation, and Mr. Quinn was appar- 
ently vice-president of respondent. 


This predicament of Mr. Quinn’s, however, does not warrant 
reopening of this proceeding wherein the violations of respondent 
are not denied. See Jn re Joseph Gangi & Sons, Inc., 30 A.D. 815 
(1971). 
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FINDINGS OF FACT 


1. Respondent, DeVita Fruit Co., is an Ohio corporation whose 
address is P. O. Box 251, Lima, Ohio 45802. 


2. License No. 206293 under the act was issued to respondent 
on October 26, 1964, was renewed annually through October 26, 
1970, and was valid through October 25, 1971, but was suspended 
automatically on October 20, 1970, when respondent failed to 
satisfy a reparation award issued under the act (29 A.D. 1108), 
and remains suspended. 


8. During November 1969 through July 1970 respondent pur- 
chased, received, and accepted 46 lots of fruits and vegetables, 
perishable agricultural commodities in interstate commerce, from 
18 sellers, and on January 5, 1970, received and sold on consign- 
ment in commerce one lot of tomatoes, but has failed to account 
and pay the sellers and consignor a total of $113,370.37. The 
details of these transactions are set out in the complaint. 


4. By notice in writing dated April 27, 1971, respondent was 
accorded the opportunity to demonstrate or achieve compliance 
with the requirements of the act relating to the above trans- 
actions. It has failed to do so. 


CONCLUSIONS 


Respondent’s failures to account and make full payment 
promptly, as shown in the Findings of Fact, constituted flagrant 
and repeated violations of section 2 of the act (7 U.S.C. 499b), 
for which the order below should be issued. 


ORDER 


Respondent’s license is revoked. 
This order shall become effective on the 11th day after the date 
hereof. 


(No. 14,414) 


Rocky ForRD DISTRIBUTING Co., INC. v. VITA-WELLBROCK-KEAR- 
NEY, INC. and/or SALISCH PRODUCE Co., INC. PACA Docket 
No. 2-1892. Decided February 17, 1972. 
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Protection agreement—Price adjustment—Accord and 
satisfaction—Dismissal 


Where contract provided for a protection against losses due to quality, etc., 
upon arrival at destination, and the price was subsequently adjusted 
after arrival because of condition of the produce, such price adjustment 
being evidenced by broker’s Confirmation of Sale, complainant’s accept- 

ance of check “in full payment” in the amount of the adjusted contract 

price is an accord and satisfaction and the complaint is therefore 
dismissed. 


James A. O’Donnell, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks on award 
of reparation against respondent, Vita-Wellbrock-Kearney, Inc., 
in the amount of $1,920.00, in connection with a transaction in 
interstate commerce involving a carload of cantaloupes. Com- 
plainant pleads in the alternative that in the event Vita-Wellbrock- 
Kearney, Inc., is not found liable, reparation in the amount of 
$1,920.00 should be awarded complainant as damages alleged to 
have been sustained by reason of the failure of respondent Salisch 
Produce Co., Inc., to perform the specifications and duties of a 
broker. 














A copy of the Department’s report of investigation was served 
upon complainant. Copies of the formal complaint and the report 
of investigation were served upon respondents. Respondents filed 
answers to the complaint denying liability to complainant. Both 
respondents requested an oral hearing. 


Oral hearing was held at New York, New York, on October 29, 
1971. No appearance was made by complainant or on complain- 
ant’s behalf and no evidence was offered by complainant in person, 
by deposition, or otherwise. Respondents appeared by counsel 
and presented the testimony of Arthur S. Vita and the broker, 
Bernie E. Salisch. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Rocky Ford Distributing Co., Inc., is a corpo- 
ration whose address is P. O. Box 416, Edinburg, Texas. 
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2. Respondent, Vita-Wellbrock-Kearney, Inc., is a corporation 
whose address is 223-224-225 New York City Terminal Market, 
Bronx, New York. At the time of the transaction involved herein, 
this respondent was licensed under the act. 








8. Respondent, Salisch Produce Co., Inc., is a corporation whose 
address is 787 Second Avenue, Yuma, Arizona. At the time of 
the transaction involved herein, this respondent was licensed under 
the act. 


4. On or about May 26, 1969, in the course of interstate com- 
merce, complainant sold to respondent, Vita-Wellbrock-Kearney, 
Inc., a carload of Texas cantaloupes, consisting of 400 crates, size 
36, at an agreed price of $8.00 per crate, plus $80.00 for top ice, 
or a total price of $3,920.00, f.o.b. Edinburg, Texas. The contract 
between the parties also called for complainant to protect respond- 
ent, Vita-Wellbrock-Kearney, Inc., against losses due to quality or 
market decline upon arival at destination in the Bronx, New York. 
















5. The contract between the parties was negotiated by respond- 
ent broker, Salisch Produce Co., Inc., which issued a Confirmation 
of Sale in connection with the transaction. 


6. On or about May 26, 1969, complainant shipped the canta- 
loupes in car PFE 454007 from Edinburg, Texas, to respondent 
in the Bronx, New York, where Federal inspection was made of 
the fruit upon arrival on June 2, 1969. The inspector certified to 
the condition and grade of the cantaloupes, as follows: 














“Condition : Mostly ripe and firm, many firm. 
Ground color mostly turning to yellow 
many light green. 1 to 7 melons in 
most crates, none in some, average 
8% damaged by bruising affecting 
ripe and firm melons scattered 
throughout pack. 2 to 3 decayed mel- 
ons in half of the crates none in re 
mainder average 3% Fusarium Soft 
Rot in all stages. 














“Grade: Meets quality requirements but fails 
to grade U.S. No. 1 only account of 
condition.” 


7. On June 2, 1969, Arthur Vita, secretary of Vita-Wellbrock- 
Kearney, Inc., informed the broker, Bernie Salisch, by telephone, 








mane za 








phone, 














ROCKY FORD v. VITA-WELLBROCK-KEARNEY 
Cite as 31 A.D. 306 


-of the condition of the melons and advised that the car would not 
be broken unless respondent, Vita-Wellbrock-Kearney, Inc., was 
given ful protection by complainant. 


8. On or about June 2, 1969, complainant’s salesman, Lou 
‘Kaleck, instructed the broker to have Vita-Wellbrock-Kearney, 
Inc., sell the cantaloupes, following which complainant would 
make a satisfactory adjustment of the purchase price. 


9. On June 4, 1969, complainant and respondent, Vita-Well- 
‘brock-Kearney, Inc., through the broker, agreed to an adjusted 
‘purchase price of $4.00 per crate, plus $80.00 top ice, or a total 
adjusted price of $2,000.00 for the shipment. These price terms 
were incorporated in an adjusted Confirmation of Sale issued by 
the broker on June 4, 1969. 


10. On or about June 10, 1969, and in accordance with the 
adjusted price agreement, respondent, Vita-Wellbrock-Kearney, 
Inc., sent complaniant a check for $2,000.00 which contained the 
following printed statement on its face: “BY ENDORSEMENT 
THIS CHECK IS ACCEPTED IN FULL PAYMENT OF THE 
FOLLOWING ACCOUNT—PFE 454007”. Complainant endorsed 
‘and cashed this check. 


11. During the period beginning June 3, 1969, and ending 
June 9, 1969, respondent Vita-Wellbrock-Kearney, Inc., resold 
the car of cantaloupes for net proceeds of $322.18, which sum this 
respondent realized as a net profit based upon this respondent’s 
payment of the adjusted purchase price of $2,000.00 to com- 
plainant. 


12. Although served with formal notice of the hearing on Sep- 
tember 29, 1971, complainant failed to appear or to produce any 
evidence at the hearing, nor was any testimony offered by com- 
plainant in deposition form. 


18. An informal complaint was filed on September 11, 1969, 
which was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


Complainant had the burden of proof to establish the terms and 
conditions of the contract relied upon, compliance therewith by 
complainant, breach thereof by respondent, and the damages 
‘suffered. Anonymous Decisions, 5 A.D. 565, 7.A.D. 579, 10 A.D. 
1866. In the absence of any evidence whatever in this proceeding, 
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complainant has failed to sustain its burden of proof and the 
complaint should be dismissed for this reason. 


Arthur Vita, secretary of the respondent firm, Vita-Wellbrock- 
Kearney, Inc., testified that in the course of a telephone conver- 
sation on May 26, 1969, he agreed to buy the car of cantaloupes 
upon assurance from the broker, Bernie Salisch, of complainant’s 
warranty of good quality and condition on arrival and protection 
against market decline. This testimony was corroborated by the 
broker, Salisch, who testified that the warranty against market 
decline and condition on arrival was given by complainant’s sales 
manager, Lou Kaleck. 


After arrival and inspection of the melons at destination, Vita 
testified that he called the broker and complained of the condition 
of the melons, stating that the car would not be broken unless 
complainant would give full protection. This testimony, too, re- 
ceived corroboration from the broker. According to the broker, 
after notifying Lou Kaleck of the condition of the melons found 
on arrival, Kaleck agreed to a reduction in the price per crate to 
$4.00 f.0.b., plus top ice, or a total of $2,000.00. On June 4, 1969, 
the broker issued a Confirmation of Sale to show the adjusted 
price of $4.00 per crate. 


The record shows that complainant received and deposited the 
check of Vita-Wellbrock-Kearney, Inc., dated June 10, 1969, in 
the amount of the adjusted purchase price, $2,000.00, which check, 
Mr. Vita testified, represented payment in full for the car of 
cantaloupes. In these circumstances, we can only conclude that 
respondent, Vita-Wellbrock-Kearney, Inc., fulfilled its obligation 
under the adjusted contract and remitted to complainant the full 
amount due thereunder, and for this reason the complaint should 
be dismissed. 


There is present a third ground for dismissal of this complaint, 
for it appears that there has been a valid accord and satisfaction 
which bars complainant from any further recovery. The check of 
Vita-Wellbrock-Kearney, Inc., contained the following notation 
on its face: “BY ENDORSEMENT THIS CHECK ACCEPTED 
IN FULL PAYMENT OF THE FOLLOWING ACCOUNT— 
PFE 454007.” This check was received and endorsed by com- 
plainant. It thus appears that respondent tendered an amount as 
full settlement of a disputed indebtedness, which tender was ac- 
cepted by complainant. This completes the accord and satisfaction 
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and complainant is estopped to deny that the claim was fully 
satisfied thereby. 


For the reasons stated above, the complaint should be dismissed. 


ORDER 
The complaint as to both respondents is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 14,415) 


CASEY WooDWYK, INC. v. ALBANESE FARMS. PACA Docket No. 
2-1569. Decided February 17, 1972. 


Reection without reasonable cause 


Where respondent rejected the onions in issue without reasonable cause, 
respondent is liable to complainant for the agreed purchase price of 
said onions, less the amount of respondent’s deposit thereon and the 
amount of the net proceeds of complainant’s resale thereof. 


James A. O’Donnell, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $5,627.31 in 
connection with a transaction in interstate commerce involving 
10,000 crates of onions. 


A copy of the Department’s report of investigation was served 
upon complainant’s attorney. Copies of the formal complaint and 
the report of investigation were served upon respondent. Respond- 
ent filed an answer to the formal complaint denying liability to 
complainant. Respondent’s answer contained a counterclaim for 
$5,000 and a request for oral hearing. 


An oral hearing was held at Oneida, New York, on May 7, 1971, 
at which both sides were represented by counsel. Four witnesses 
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appeared and testified, two for each side. The deposition testi- 
mony of two complainant witnesses was received in evidence, 
Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Casey Woodwyk, Inc., is a corporation whose 
address is Hudsonville, Michigan. At the time of the transaction 
involved herein, complainant was licensed under the act. 


2. Respondent, Dominic Albanese, is an individual doing busi- 
ness under the name of Albanese Farms, the mailing address of 
which is P. O. Box 181, Canastota, New York. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


8. During the first week in October 1968, respondent went to 
Grant, Michigan, and these inspected complainant’s onions on the 
farms of William Bouwkamp and Adam Salazar. The Bouwkamp 
farm produced 8,200 bushels of onions which were subsequently 
placed in Bouwkamp’s storage facility in Grant, Michigan. The 
Salazar farm produced about 7,000 crates of onions, of which 
8,000 crates, representing part of Salizar’s portion as a share 
cropper, were placed in complainant’s storage at Hudsonville, 
Michigan. 


4. On or about October 11, 1968, in the course of interstate 
commerce, complainant sold to respondent 10,000 crates of bulk 
yellow onions, approximately 70 percent or more 2 inches and up, 
at an agreed price of $1.50 per crate, f.o.b. warehouse Grant and 
Hudsonville, Michigan, respondent to pay fire and windstorm 
insurance. The contract also provided for a deposit of $5,000 to 
be made by respondent to complainant on October 19, 1968. Com- 
plainant invoiced respondent for the total purchase price of the 
onions, $15,000, on October 11, 1968. 


5. On October 19, 1968, and pursuant to the contract described 
above, respondent paid to complainant the deposit sum of $5,000. 


6. On November 8, 1968, the onions grown on the Bouwkamp 
farm were Federally inspected and certified as averaging 93% 
U.S. No. 1 quality and an average of approximately 70% 2 inches 
and larger in diameter. 


7. On March 8, 1969, complaniant sent a letter to respondent 
pointing out that respondent’s storage expired at the end of 
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March 1969, and requesting shipping instructions as soon as 
possible. 

8. On March 10, 1969, complainant wired respondent as fol- 
lows: 


“REFERENCE OF PHONE CONVERSATION THIS 
MORNING WE UNDERSTAND THAT YOU WANT US 
TO HANDLE IN BEST POSSIBLE MANNER FOR YOUR 
ACCOUNT YOUR 10,000 CRATES ONIONS NOW IN 
STORAGE IN MICHIGAN .PLEASE CONFIRM BY 
WIRE.” 


9. On March 12, 1969, respondent’s attorneys and complainant 
exchanged the following wires: 





whose 
ction 


busi- 
ess of 
of the 
or the 


Respondent’s attorneys to complainant: 


“WE ARE ATTORNEYS FOR ALBANESE FARMS 
CANASTOTA NY YOUR WIRE MARCH 10 1969 IN 
ERROR NO SUCH UNDERSTANDING ARRIVED AT 
ADVISE IMMEDIATELY IF ONIONS BEING HELD ARE 
SAME SHOWN ALBANESE AND AS ORDERED ALSO 
ADVISE IF 70 PERCENT OR MORE TWO INCHES AND 
UP, WHERE SAME ARE STORED AND MAY BE IN- 
SPECTED.” 


Complainant to respondent’s attorneys: 
“ANSWERING ONIONS ARE SAME SHOWN ALBANESE 
AND NOW STORED IN GRANT AND HUDSONVILLE 


MICHIGAN AND MAY BE INSPECTED THESE POINTS 
ONIONS RUN 70 PERCENT OR MORE TWO INCH AND 


ent to 
on the 
ykamp 
uently 
. The 
which 
share- 
ville, 


erstate 
f bulk 
ind up, 
nt and 
dstorm 
,000 to 


Com | UP ADVISE DISPOSITION.” 
of the 10. On March 17, 1969, complainant sent the following wire te 
respondent : 

scribed] «yoQUuR FAILURE TO FURNISH SHIPPING INSTRUC- 

$5,000.1 TIONS CONSTITUTES REJECTION WHICH WE ARE 

wkamp| NOT ACCEPTING UNLESS PAYMENT IN FULL AND 

g 93% | INSTRUCTIONS FOR HANDLING IS RECEIVED WITH- 

inches | IN 24 HOURS WE WILL IN ORDER TO MINIMIZE YOUR 
LOSS TRY TO SELL YOUR 10,000 CRATES ONIONS 
HOLDING YOUR LIABLE FOR DAMAGES IF PAYMENT 

yondent| IN FULL IS RECEIVED YOU MUST TAKE DELIVERY | 

end of} OF SAME BEFORE APRIL 15 ELSE ADDITIONAL 
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WAREHOUSING CHARGES WILL BE ASSESSED 
AGAINST YOUR ACCOUNT.” 


11. On March 19 and 20, 1969, the following series of wires 
were exchanged by the parties: 


Respondent to complainant—March 19, 1969 


“ONIONS WHICH WERE SELECTED BY ME LAST 
OCTOBER WERE ADAM SALIZAR ONIONS. THOSE 
WHICH YOU ALLEGEDLY STORED FOR ALBANESE 
FARMS WERE NOT SALIZAR ONIONS. HAVE NO 
COLOR, SKIN OR KEEPING QUALITY, HAD BEEN PRE- 
VIOUSLY REJECTED BY ME LAST OCTOBER, AND 
ARE ENTIRELY UNACCEPTABLE TRANSACTION IS 
ACCORDINGLY TOTALLY RESCINDED AND DEMAND 
IS HEREBY MADE FOR IMMEDIATE REFUND OF 
$5,000.00 DEPOSIT.” 


Complaint to respondent—March 19, 1969 


“ONIONS STORED IN HUDSONVILLE WHICH YOU DID 
NOT INSPECT 3-17-69 ARE SALAVAR ONIONS WE 


MUST PROCEED AS WE PREVIOUSLY INFORMED 
YOU TO DISPOSE OF YOUR ONIONS TO YOUR BEST 
ADVANTAGE AND HOLD YOU LIABLE FOR ENTIRE 
LOSS ENCURED.” 


Respondent to complainant—March 20, 1969 


“WIRE EXACTLY WHERE IN HUDSONVILLE MICH- 
IGAN SALAVAR ONIONS.” 


Complainant to respondent—March 20, 1969 


“YOUR ONIONS ARE AVAILABLE FOR INSPECTION 
BY YOU AS OF TODAY AT CASEY WOODWYK 
STORAGE.” 


Respondent to complainant—March 20, 1969 


“RETEL—ARE ADAM SALAVAR ..10,000 BUSHELS 
ONIONS AT CASEY WOODWYK STORAGE—HUDSON- 
VILLE MICHIGAN? ADVISE.” 


12. During the period beginning on or about March 22, 1969, 
and ending on or about April 4, 1969, complainant resold the 
10,000 crates of onions for net proceeds of $4,372.69. 





CASEY v. ALBANESE 
Cite as 31 A.D. 311 


18. There is now due and owing from respondent to com- 
plainant the sum of $5,627.31, representing the difference between 
the agreed purchase price of $15,000, less respondent’s deposit of 
$5,000 and the net proceeds of $4,372.69 realized upon resale. 


14. The formal complaint was filed on October 13, 1969, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute between the parties that on or about October 
11, 1968, complainant sold to respondent 10,000 creates of bulk 
yellow onions, approximately 70 percent or more 2 inches and up, 
at $1.50 per crate, f.o.b. warehouse Grant and Hudsonville, Mich- 
igan. It is respondent’s position, however, that he purchased 
10,000 crates of onions grown by one Salazar, all as specifically 
shown to him in the field at Grant, Michigan, and that the onions 
that were tendered by complainant and refused by respondent 
were not the onions that he had purchased. 


The onions here involved were grown in Grant, Michigan, and 
were initially purchased by complainant from two growers, Wil- 


liam Bouwkamp and Adam Salazar, a sharecropper. Bouwkamp 
testified that in the 1968 season he raised about 15 acres of Trapp 
Downing onions, with a yield of approximately 8,200 bushels, on 
his farm in Grant Township, Michigan, all of which he sold to 
complainant during the last week in September 1968. Complain- 
ant’s Casey Woodwyk testified that Salazar was a Michigan share- 
cropper who raised about 9 acres of onions, or approximately 
7,000 50-pound crates, during the 1968-1969 season on a farm 
located in Grant Michigan, and that, as a sharecropper, Salazar 
was entitled to a one-half share of the crop, or approximately 
8,500 crates. This testimony was corroborated by respondent who 
tesstified that he visited the Salazar farm after the harvest was 
completed and determined that the quantity of onions was around 
seven or eight thousand crates, that he knew Salazar was a share- 
cropper, and that a sharecropper is entitled to half the crop 
which he can sell to one person. 


Respondent Dominick Albanese testified that during late Sep- 
tember or the first week in October 1968, he visited the Bouwkamp 
and Salazar farms in the company of Herman Grappel, a broker 
and dealer in perishable produce, and there inspected the onions 
of both growers. Also present at the time of these visits and in- 
spections were two representatives of complainant, Philip Horvitz, 
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who died on November 15, 1969, and Marienus Van Houton, who 
bought and trucked onions for complainant. 


According to respondent, he was not interested in the Bouwkamp 
onions, the farm first visited, because he found them “dirty, slit- 
skins, harvested late”. In his deposition, William Bouwkamp 
testified that at the time Albanese inspected his onions he re 
marked that “they were a fine onion and the quality was good” 
and “that he liked the looks of them”. Respondent admitted mak- 
ing the statement that they were nice onions but only because he 
did not wish to offend Bouwkamp in his presence. Van Houton 
testified to hearing respondent say the onions were good and to 
hearing Grappel’s comment that “these are the type of onions we 
can use”. In a letter to the Department dated August 6, 1969, 
the deceased Horvitz described respondent’s inspection of the 
onions in part, as follows: 


“| . . He selected the Bouwkamp lot of approximately 8,000 
crates and the Salazar lot to complete the balance of 10,000 
crates.” 


Upon arrival at the Salazar farm and finding the onions there 
harvested to be “bright, tight-skinned, nice color”, respondent 
testified that he gave Mr. Horvitz an order for 10,000 boxes of 
the Salazar onions. The respondent witness Grappel testified that 
the Salazar lot of onions was of real classy quality, having less 
storage risk than the Bouwkamp onions, which were good pro- 
vided they were shipped within a ten-day period and not stored for 
four or five months. 


Having affirmatively alleged the purchase of 10,000 bushels of 
Salazar’s onions and no others, the burden was on respondent to 
prove this material allegation by a preponderance of the evidence. 
Not only has respondent failed to sustain this burden, but the 
record before us convincingly establishes that the contract be- 
tween the parties called only for a purchase and sale of 10,000 
crates of bulk yellow onions, approximately 70 percent or more 
2 inches and up. 


We first note that complainant’s invoice, which called for re- 
spondent to make a deposit of $5,000 by October 19, 1968, shows 
a sale of 10,000 crates of bulk yellow onions, with no reference 
whatever to onions grown by Salazar. Respondent appears to have 
accepted this invoice without any question for he made timely 
payment of the $5,000 deposit. If, as claimed, respondent was 
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interested only in the Salazar onions which he inspected, it seems 
to us that he would have made prompt objection to complainant’s 
failure to so identify the onions on the invoice. The record shows 
that respondent’s first mention of Salazar onions was that con- 
tained in his wire of rejection to complainant dated March 19, 
1969, over five months after respondent had received complain- 
ant’s invoice. 


While it is true that an invoice does not represent the contract 
between the parties and ordinarily constitutes nothing more than 
a self-serving document, it is for consideration where, as here, 
a claimed material provision of the oral contract has been omitted 
and no objection is made by respondent upon receipt of an invoice 
which sets forth complete terms of sale, including a description 
of the onions, quantity, size, storage locations and price, as well as 
fire and windstorm insurance, and the amount of the deposit to be 
paid by the buyer. George W. Haxton & Son, Inc. v. Adler Egg 
Co., 19 A.D. 218. 


The circumstances surrounding respondent’s visit to Grant, 
Michigan, in March 1969, are also significant as they relate to 
respondent’s claim that he purchased only the onions grown by 
Salazar. Respondent testified that on March 18, 1969, he went to 
Grant and was there shown the Bouwkamp onions which he did 
not like and he told complainant’s representative, Van Houton, 
that these were not the onions which he had inspected in the fall 
of 1968. On cross-examination, respondent admitted that during 
this visit on March 18, 1969, he made no inquiry whatever as to 
the whereabouts of the Salazar onions and he did not know 
whether complainant had any Salazar onions or enough on hand 
to satisfy respondent’s order. It appears to us that this complete 
lack of interest on respondent’s part indicates that the agreement 
bewteen the parties did not call for a sale of Salazar’s onions only. 


Finally, and perhaps most conclusive of all to establish respond- 
ent’s liability, there is respondent’s own testimony that at the 
time of his visit to the Salazar farm in the fall of 1968 the harvest 
was complete, yielding a crop of around 7,000 or 8,000 crates. 
Respondent stated that he was informed Salazar operated as a 
sharecropper, and that to him sharecropper meant a person en- 
titled to one-half of the crop. Accepting respondent’s figures as 
to total yield, and they appear to conform to the production figure 
of 7,000 crates testified to by complainant’s Mr. Woodwyk, it 
seems clear respondent was on notice that Salazar’s one-half inter- 
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est in the quantity of onions sold to complainant was approxi- 
mately 3,500 crates or, at most, 4,000 crates. Under these cir- 
cumstances, we can only conclude that there is no merit to 
respondent’s claim that he purchased 10,000 bushels of Salazar’s 
onions and no others. 


It is complainant’s position that at the time of respondent’s 
inspections of the Bouwkamp and Salazar onions and while nego- 
tiating with complainant’s deceased representative, Philip Hor- 
vitz, respondent selected and ordered the Bouwkamp lot of approx- 
imately 8,000 crates, with the balance to be from the Salazar lot 
to complete the total quantity of 10,000 crates. This version of 
the transaction receives solid and strong support from the undis- 
puted testimony of Bouwkamp that his harvest of 8,200 bushels 
of onions was of the Trapp Downing variety. In his testimony, 
respondent acknowledged that Michigan onions of the Trapp 
Downing variety are one of the best for storage purposes. 


Pursuant to agreement reached at the hearing, and subsequent 
thereto, the parties exchanged affidavits in support and opposi- 
tion to certain of the charges listed in complainant’s computation 
of the damages claimed. Respondent contends that complainant’s 
computed charges for packaging, freight, labor, and the cost per 
bag, are excessive. We have carefully considered all of the infor- 
mation contained in the affidavits with respect to these disputed 
items and it is our conclusion that there has been no overcharges 
made by complainant. 


Upon consideration of all aspects of the conflicting testimony, 
we accept complainant’s version of the transaction, together with 
the oral and documentary evidence in support thereof as being 
correct, the more credible, and thus entitled to greater weight. 
It is therefore concluded that respondent contracted to purchase 
10,000 crates of bulk yellow onions, approximately 70 percent or 
more 2 inches and up, and that respondent’s rejection of the 
onions was in violation of section 2 of the act. Complainant was 
damaged by such violation in the amount of $5,627.31, as set forth 
in the findings of fact. Reparation should be awarded complain- 
ant in that amount, plus interest, and the counterclaim should be 
dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $5,627.81, with interest thereon 
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at the rate of 8 percent per annum from April 1, 1969, until paid. 


Respondent’s counterclaim is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 14,416) 


M & S PRODUCE v. A. T. JOHNSON PRODUCE Co. PACA Docket 
No. 2-2108. Decided February 17, 1972. 


Duplicate billing not established—Liability 


Where respondent purchased and received the tomatoes covered by the in- 
voice in issue, and failed to prove its allegation that this invoice was 
a duplicate of a prior paid invoice, respondent is liable to complainant 
for the amount of the unpaid invoice. 


George S. Whitten, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $885, the invoice price 
of 150 cartons of Mexican tomatoes allegedly sold and delivered 
to respondent on April 1, 1970. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages does not exceed $1,500, 
the shortened method of procedure provided for in section 47.20 
of the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, complainant filed an opening statement, respond- 
ent filed an answering statement, and complainant filed a state- 
ment in reply. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Buster Hubert 
Meyers and Bryant J. Stansberry, Jr., doing business as M & § 
Produce, whose address is 2205 Forets Avenue, Knoxville, Ten- 
nessee. 


2. Respondent is an individual, Andrew T. Johnson, doing 
business as A. T. Johnson Produce Co., whose address is 2106 
Forest Avenue, Knoxville, Tennessee. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


8. On April 1, 1970, in the course of interstate commerce, com- 
plainant sold to respondent 150 cartons of Mexican tomatoes for 
a total price of $885. At the time of sale the tomatoes were at 
Knoxville, Tennessee, having been received by complainant from 
Nogales, Arizona. Complainant prepared a sales ticket, numbered 
29960, showing the terms of sale. Respondent signed the ticket 
and took possession of the tomatoes. No part of the purchase 
price has been paid by respondent to complainant. 


4. The formal complaint was filed November 4, 1970, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on April 1, 
1970, it sold to respondent 150 20-pound cartons of Mexican 
tomatoes for a total purchase price of $885 and that respondent 
accepted the tomatoes but has failed to pay any part of the pur- 
chase price. Exhibits submitted with the complaint include copies 
of two sales tickets or invoices each showing the sale by com- 
plainant to Andy Johnson of 150 crates of tomatoes fro $885. 
Invoice 29960 is dated April 1, 1970. Invoice 29656 is dated 
March 30, 1970, and is marked paid on April 23, 1970. Both are 
signed “Andy”. 

Respondent in his answer to the formal complaint admitted the 
purchase of the tomatoes covered by invoice 29960 but alleged 
that he paid for them. He denied purchasing or paying for the 
tomatoes covered by invoice 29656. 


The evidence establishes that between January 5 and June 6, 
1970, complainant sold to respondent numerous lots of produce, 
mostly tomatoes, for a total amount in excess of $40,000. Com- 
plainant’s original ledger sheet as of May 1, 1970, included invoice 
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29656 but not 29960, and showed a balance of $6,679. Complainant 
sent respondent a statement showing this balance. Respondent 
states that it was the practice to pay invoices 15 days after pur- 
chase and complainant would present him weekly with a batch of 
unpaid invoices. On April 7, respondent paid complainant 
$6,234.90. On April 23, 1970, respondent paid complainant $7,020 
and complainant marked invoice 29656 as being paid on that date. 


Mr. Stansberry states that in June 1970 complainant’s book- 
keeper discovered invoice 29960 was not listed in complainant’s 
ledger and that the ledger was corrected to include this invoice. 
A copy of the corrected ledger is attached to the formal complaint 
as exhibit 1. Someone connected with complainant then contacted 
respondent about payment of invoice 29960. 


Respondent states in his answering statement that on or about 
July 6, 1970, Mrs. Stansberry came to his place of business and 
said she had found an invoice dated April 1, 1970, in an old sales 
book which she did not think had been paid and it had not been 
posted in complainant’s ledger. Respondent further states that 
she agreed the signature on the ticket did not look like his signa- 
ture and that she said it may have been a duplicate made up by 
one of the complainant partners not knowing that the other 
ticket had been made and signed. Respondent also states that he 
checked his records and found that the items included on invoice 
29960 were never received by respondent. 


Mr. Stansberry states that on January 21, 1971, respondent 
visited complainant’s office and was shown the ledger and in- 
voices relative to respondent’s purchases, and that respondent 
said the signature on invoice 29656 was not his. Mr. Stansberry 
further states that respondent did receive the tomatoes covered 
by invoice 29656 and that respondent signed the invoice on his 
(Mr. Stansberry’s) back because no other solid surface was 
available. 


A comparison of the signatures on the two invoices in question 
shows that the one on 29656 is larger and apparently written 
with a less steady hand than that on 29960. The report of in- 
vestigation includes another invoice, 29617, covering a sale by 
complainant to respondent on April 4, 1970, of 150 lugs of toma- 
toes in the amount of $885. This invoice is marked paid on April 
28, 1970. Respondent does not deny that the signature “Andy” on 
this invoice is his. This signature appears to be identical with 
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the one on 29960. It is concluded that respondent purchased and 
received the tomatoes covered by invoice 29960. 


The remaining question is whether the purchase price of in- 
voice 29960 is due and owing by respondent to complainant. The 
answer to this question turns on whether invoice 29656 covers an 
additional lot of tomatoes purchased by respondent, as contended 
by complainant, or is merely a duplicate invoice issued by com- 
plainant for 29960, as respondent contends. Since respondent 
claims that it has already paid for the tomatoes covered by in- 
voice 29960, it had the burden of proving such contention by 
a preponderance of the evidence. 


The evidence shows that, in connection with each lot purchased 
by respondent, complainant would issue an invoice showing re- 
spondent’s name, the quantity and kind of produce purchased and 
the price. Respondent would then sign the invoice and take de- 
livery. Presumably, a copy of each invoice would be given to 
respondent for his records. Respondent has not stated whether 
his records contain copies of either invoices 29656 or 29960. Nor 
has respondent stated whether his check of April 23, 1970, listed 
the number of the invoices covered by such check. A copy of such 
check was not submitted in evidence. It seems logical to us that 
respondent would look at the invoices presented for payment by 
complainant and also check them against his records to be sure 
that payment was due. Since respondent paid invoice 29656, the 
presumption is that he purchased and received this particular 
lot of tomatoes. As previously stated, complainant averred that 
respondent purchased and received the tomatoes covered by in- 
voice 29656 and he also offered a reasonable explanation for the 
difference in respondent’s signature. It is concluded that respond- 
ent has failed to sustain the burden of proving that invoice 29656, 
which was paid for, was a duplicate of 29960. 


The failure of respondent to pay to complainant $885, the 
amount of complainant’s invoice 29960, is in violation of section 2 
of the act. Reparation should be awarded complainant in that 
amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $885, with interest thereon at 
the rate of 8 percent per annum from May 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 
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id (No. 14,417) 

A. LEvy & J. ZENTNER Co. v. SALISCH PRODUCE Co., INC., and/or 
, THE BOHACK CORPORATION. PACA Docket No. 2-2134. De- 
- cided February 17, 1972. 
ad Rejection without reasonable cause 
n- 
nt Where respondent purchased the asparagus in issue and rejected said produce 
n- without reasonable cause, respondent is liable to complainant for the 
by difference between the contract price and the amount of net proceeds 

from the resale of the asparagus. 

ed George S. Whitten, Presiding Officer. 
"e- 
nd Decision by Thomas J. Flavin, Judicial Officer 
le- 
to PRELIMINARY STATEMENT 
er This is a reparation proceeding under the Perishable Agricul- 
lor tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
ed A timely complaint was filed in which complainant seeks repara- 
ch tion against respondents in the amount of $1,901.18 in connection 
: with a shipment of asparagus in interstate commerce. 
= A copy of the report of investigation prepared by the Depart- 
the ment was served upon each of the parties. A copy of the formal 
lar complaint was served upon respondents, which filed answers 
hat thereto, denying liability to complainant. 
in- Although the amount of damages claimed exceeds $1,500, the 
the parties did not request an oral hearing. The shortened procedure 
nd- provided in section 47.20 of the rules of practice (7 CFR 47.20) 
56, is therefore applicable. Pursuant to this procedure, complainant 

was given an opportunity to file an opennig statement but did not 
the do so. Each respondent filed an answering statement. Complain- 
n2 ant did not file a statement in reply. None of the parties filed a 

brief. 
hat 

FINDINGS OF FACT 
1. Complainant, A. Levy & J. Zentner Co., is a corporation 

hall whose address is P. O. Box 2288, Golden Gate Produce Terminal, 
1 at South San Francisco, California. 


2. Respondent, The Bohack Corporation (hereinafter referred 
to as Bohack), is a corporation whose address is 48-25 Metro- 
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politan Avenue, Brooklyn, New York. At the time of the trans- 
action alleged herein Bohack was licensed under the act. 


8. Respondent, Salisch Produce Co., Inc. (hereinafter referred 
to as Salisch Produce), is a corporation whose address is 787 2nd 
Avenue, Yuma, Arizona. At the time of the transaction alleged 
herein Salisch Produce was licensed under the act. 


4. On or about March 18, 1970, respondent Bohack ordered 
from complainant, through Salisch Produce as broker, one piggy- 
back van load of asparagus. 


5. On March 16, 1970, complainant shipped from Stockton, 
California, to Bohack in New York, 1000 cartons of large loose 
“Red Rooster” brand asparagus in van W.P.Z. 50906 loaded on 
car TFX 100352. On the same day Salisch Produce issued a 
broker’s memorandum of sale covering the asparagus and show- 
ing a price of $7.00 per carton, f.o.b. 


6. On March 17, 1970, after confirming with complainant, and 
due to falling market prices, Salisch Produce issued a corrected 
memorandum of sale showing a price change to $6.50 per carton 
for the asparagus. On the same day Salisch Produce sent Bohack 


a telegram stating the change in price to $6.50 per carton. 


7. On March 18, 1970, Mr. Henry Borman of Bohack called 
Salisch Produce and stated that the van load of asparagus had 
not been ordered by Bohack. Salisch Produce thereupon notified 
complainant of Mr. Borman’s statement and suggested that com- 
plainant try to place the produce with someone else. Complainant 
placed the produce with D. M. Rothman Co., Inc., commission mer- 
chants, of Hunts Point, New York, which sold the asparatus and 
remitted net proceeds of $4,616.32 to complainant. 


8. An informal complaint was filed November 17, 1970, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant brings this proceeding aganist both Salisch Prod- 
uce and Bohack, contending that Salisch Produce informed com- 
plainant that an order had been placed on March 18, 1970, by 
Bohack for a van load of asparagus, and that complainant shipped 
the asparagus in response to the order. Thereafter, complainant 
states, Mr. Salisch of Salisch Produce called and informed com- 
plainant that Bohack was now contending that no order had been 
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placed for the asparagus in question, and that Bohack was such 
a good account he could not force them to take it. Complainant 
states that Mr. Salisch asked complainant to try to sell the van 
for him as he did not know what to do with it and could not stand 
the loss. Complainant states that Mr. Salisch was advised that 
complainant had performed its part of the transaction in good 
faith and would try to find someneo to handle the van for the 
account of Salisch Produce. 


Salisch Produce in its answer denied that the asparagus was 
to be sold for its account and stated that it advised complainant 
as to how the asparagus might be disposed of. Mr. Salisch further 
stated in a sworn statement filed as the answering statement of 
Salisch Produce, that on or about the 13th day of March, 1970, 
he received a telephone call from Mr. Henry Borman, head 
produce buyer for Bohack, requesting the purchase of a car of 
asparagus. Mr. Salisch stated that he immediately contacted his 
client, complainant, and arranged for the car of asparagus; that 
thereafter on March 16, the car was loaded with an initial price 
of $7.00 per carton and he immediately issued a confirmation of 
sale to complainant and Bohack. Mr. Salisch further stated that 
on March 17, complainant reduced the price of the asparagus due 
to market conditions to $6.50 per carton and he thereupon mailed 
a corrected confirmation of sale to complainant and Bohack and 
sent a telegram on the same day confirming the sale. Thereafter, 
on March 18, Mr. Salisch states, Mr. Henry Borman again called 
him and denied that a load of asparagus had been ordered by 
Bohack. Mr. Salisch then notified complainant of Bohack’s posi- 
tion and the asparagus was, on arrival in New York, placed with 
D. M. Rothman Co., Inc. and sold for net proceeds of $4,616.32. 


We are unable to find on the basis of the evidence submitted 
that complainant has met its burden of proving by a preponder- 
ance of the evidence that the broker, Salisch Produce, agreed to 
the van of asparagus being handled for its account. Complainant, 
however, as has been stated before, also contends that a binding 
contract was concluded between itself and Bohack and that 
Bohack breached the contract. The statements of the broker, as 
outlined above fully support complainant’s position. However, 
the answer to the formal complaint filed by Bohack and signed 
by Henry Borman stated that “at no time did the Bohack Corpo- 
ration give or recognize an order for the goods set forth in... 
the complaint.” In addition, Bohack filed an answering statement 
which consisted of a sworn statement by a James V. Granata. Mr. 
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Granata stated that he was employed by the Bohack Corporation 
as a produce buyer and occupied a desk adjacent to Henry Bor- 
man; that it was the practice of himself and Borman to, through- 
out the day and at the end of the day, confirm and review each 
other’s bookings for the day; and that he was present at work on 
March 13, and for a week before and after that date. Mr. Granata 
further stated that neither he nor Henry Bormna ordered the 
van of asparagus in question and that he and Borman are Bohack’s 
only buyers. 


We find that the broker’s version of what transpired is the most 
plausible under the circumstances reflected by the record. The 
statements submitted by Bohack nowhere deny that there was a 
conversation between Borman and Salisch on March 13, 1970, in 
regard to the asparagus in question. Rather they state simply that 
Bohack did not order the asparagus. In the terms stated, this 
could well be a legal conclusion which fails to disclose the facts 
upon which it is based. In addition, the market news reports 
for New York, of which we take official notice, show that at the 
time Bohack denied the purchase there was good reason for a 
buyer to anticipate ample supplies at lower prices for the period 
during which the car was scheduled to arrive. On Friday, the 13th 
of March 1970, the asparagus market reached the peak of an 
unward climb which had been progressing for over a week. Large 
loose California asparagus sold on that day for $13.00 to $14.00 
a carton, with light offeringss. However, on Monday, the 16th 
the market had weakened with prices for the same commodity 
dropping to $11.00 to $13.00. Tuesday the price further dropped 
to $10.50 to $11.00, and on Wednesday the 18th, the day Bohack 
rejected the asparagus, the price had dropped to $9.50 to $10.00. 
By the 23rd of March, approximately the time the asparagus was 
scheduled to arrive in New York, the market had reached $7.50 to 
$8.00, was dull, and had been encumbered with heavy supplies and 
holdovers. We find that complainant has sustained its burden of 
proving by a preponderance of the evidence that Bohack bought 
the asparagus from complainant. Under the circumstances, Bo- 
hack’s denial of the purchase amounted to a wrongful rejection 
of the asparagus. Where the buyer wrongfully rejects the 
aggrieved seller may resell in a commercially reasonable manner 
and recover the difference between the resale price and the con- 
tract price, together with incidental damages, but less expenses 
saved in consequence of the buyer’s breach. U.C.C. §§ 703 and 706. 
Complainant resold the asparagus through D. M. Rothman Co., 
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Inc., commission merchants in New York, for net proceeds of 
$4,616.32. We find this resale to have been in a commercially 
reasonable manner. Respondent Bohack is therefore liable to com- 
plainant for the difference between the contract price’ and the 
resale price, or $1,901.18. Respondent Bohack’s failure to pay 
complainant this amount is a violation of section 2 of the act for 
which reparation should be awarded, with interest. The complaint 
against respondent Salisch Pro*“ce should be dismissed. 


a vee SH 


ORDER 


Within 80 days from the date of this order, respondent Bohack 
shall pay to complainant, as reparation, $1,901.18, with interest 
thereon at the rate of 8 percent per annum from April 1, 1970, 
until paid. 

















The complaint againts respondent Salisch Produce is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 14,418) 





ANDRUS & ROBERTS PRODUCE COMPANY v. SUNSET PACKING CO. 
OF OREGON. PACA Docket No. 2-2085. Decided February 
22, 1972. 


Cherries—New agreement—Apricots—Contract—Suitability—Rejection with 
reasonable cause—Liability for usable fruit accepted 





Where respondent paid in full for the cherries in issue, and where respond- 
ent failed to pay in full for the usable apricots accepted, respondent 
is liable to complainant for the amount of the balance due thereon. 


Soir Pras SB oaworPwrakf® @ae2aeaectrr © 












Y Karl A. Kern, Presiding Officer. 
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ht Decision by Donald A. Campbell, Judicial Officer 

O- 

on PRELIMINARY STATEMENT 

" This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
es 1The complainant claims in addition to the $6,500 price of the asparagus, the sum 
6. of $17.50 for a Ryan recorder. The charge for the Ryan recorder was also stated 
0 on an invoice sent by complainant to Bohack on March 20, 1970. There is nothing 


in the record to indicate or suggest that this invoice was ever returned or objected to. 
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et seq.). An informal complaint was filed on April 29, 1970, 
and the formal complaint was filed on December 31, 1970. Com- 
plainant seeks an award of reparation against respondent in the 
sum of $22,568.25 in connection with transactions involving apri- 
cots and cherries in interstate commerce between June 27 and 
July 31, 1969. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying the transactions as alleged and denying that 
the amount requested in the formal complaint was due com- 
plainant. Complainant requested an oral hearing. 


An oral hearing was held at Forest Grove, Oregon, on Novem- 
ber 11, 1971. Each party was represented by counsel. Eight 
witnesses testified at the hearing, two for complainant and six 
for respondent. In addition two depositions were received in 
evidence on complainant’s behalf. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Andrus & Roberts Produce Company, is a 
corporation whose address is P. O. Box 447, Sunnyside, Wash- 
ington. 


2. Respondent, Sunset Packing Co. of Oregon, is a corporation 
whose address is P. O. Box 157, Forest Grove, Oregon. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


8. Complainant, Andrus & Roberts Produce Company, is a 
successor in interest to Sunny Roza Fruit & Produce Company 
and no further distinction between the two will be made in 
reference to complainant. 


4. On or about April 15, 1969, contemplating shipment in 
interstate commerce, a written agreement was entered into be- 
tween complainant and respondent for the purchase by respond- 
ent of approximately 500 tons of 1969 apricots (specifically Til- 
tons, Blenheims and Moorparks) at an agreed price of $150.00 
per ton to complainant plus a $5.00 per ton handling charge. 
An additional $5.00 per ton was to be paid complainant on April 
1, 1970, for all apricots delivered to réspondent “in a condition 
suitable for freezing in 1969”. Respondent agreed to notify com- 
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plainant if any fruit which was received was substandard in 
quality or “unsuitable for frezing”’. 


5. Subsequent to the execution of the written agreement re- 
lating to apricots, and again contemplating shipment in inter- 
state commerce, complainant by oral contract sold to respondent 
an unspecified number of tons of cherries. The price as later 
modified was to be at the rate of 18¢ per pound based on a 
straight 15 percent no value dockage. Respondent made a 
$30,000.00 advance payment on the cherries. 


6. Between June 27, 1969, and July 9, 1969, 251,838 pounds 
of cherries were received by respondent pursuant to the terms 
of the oral contract, the price being $38,531.34. Respondent paid 
complainant the balance owing of $8,531.34. 


7. The first shipment of apricots under the written agreement 
was received by respondent on July 9, 1969. The shipment was 
inspected by respondent, found to be unacceptable and returned 
to complainant. 


8. Betwen July 10, 1969, and July 31, 1969, respondent re- 
ceived from complainant pursuant to the terms of the written 


agreement the following amounts of apricots suitable for freez- 
ing: 


428,251 pounds of Tiltons 
2,217 pounds of Blenheims 
124,378 pounds of Moorparks 


The combined price at the rate of $150.00 per ton was $41,613.46 
plus a handling charge of $2,774.24 or a total of $44,387.60. 


9. Between July 14, 1969, and July 27, 1969, respondent pur- 
chased and received from complainant 12,250 pounds of Riland 
apricots at the rate of $100.00 per ton pursuant to an oral agree- 
ment. In other respects the terms of the written agreement were 
to apply. The price therefor was $612.50 plus a handling charge 
of $61.26 or a total of $673.76. 


10. The total price of the apricots including the Rilands was 
$45,061.36. Respondent paid complainant $43,563.27 by check 
dated August 8, 1969. Later, on November 12, 1970, respondent 
sent complainant a check in the amount of $1,417.74, leaving an 
unpaid balance of $80.35. 


- 11. An informal complaint was filed on April 29, 1970, which 
was within 9 months after accrual of the alleged cause of action 
herein. 
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CONCLUSIONS 


While the deal on the cherries was oral the parties just pre- 
viously had entered into a written agreement regarding apricots 
and complainant therefore had notice that any fruit delivered to 
respondent must be suitable for freezing. The oral contract on 
the cherries called for a price of 17¢ a pound plus 1¢ a pound for 
handling. The cherries which respondent began receiving were 
of an inferior quality and respondent protested their quality. 
Complainant thereupon proposed a compromise of a straight 15 
percent no value dockage based on the receiving weight which 
offer respondent accepted. Through July 9, 1969, 251,838 pounds 
of cherries were received and paid for by respondent under this 
arrangement. 


The dispute here involved revolves around the last load of 
complainant’s cherries which were delivered to respondent on 
July 11, 1969. Wayne Hensley testified at the hearing that in 
July of 1969 he was employed by respondent, had inspected this 
last load of cherries at complainant’s place of business in Sunny- 
side, Washington, and had advised complainant that respondent 


would not accept the load because of the deteriorated condition 
of the cherries. In spite of this instruction the cherries were sent 
to respondent’s plant at Salem, Oregon, where they were found 
to be unacceptable. Complainant was so advised. Respondent 
offered to attempt to salvage reconditioning operation which it 
was estimated would cost $40.00 a ton. Complainant agreed to 
this. However respondent, in making the attempt, found that 
the fruit could not be reconditioned and the fruit was discarded. 
The complainant proceeded on the assumption that respondent 
had accepted the last load subject to a further allowance of 
$40.00 per ton. This was not the case. It is concluded that re- 
spondent has paid in full for the cherries it received from com- 
plainant in 1969. 


The major part of complainant’s claim involves apricots. The 
written agreement of April 15, 1969, between complainant and 
respondent provided for the purchase by respondent of approxi- 
mately 500 tons of Tiltons, Blenheims and Moorparks at an 
agreed price of $150.00 per ton to complainant plus a $5.00 per 
ton handling charge. An additional $5.00 per ton was to be paid 
complainant on April 1, 1970, for all apricots delivered to re- 
spondent “in a condition suitable for freezing in 1969”. Respond- 
ent also agreed to notify complainant if any fruit was substand- 
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ard in quality or “unsuitable for freezing”. The first shipment 
on July 9, 1969, was found by respondent to be unacceptable 
and was returned to complainant. However complainant con- 
tinued to bill respondent for this first load, which was returned. 
Respondent was justified in returning this load inasmuch as 
respondent had contracted for premium fruit suitable for freez- 
ing, which the first load was not. Thereafter the shipments of 
apricots which respondent received were accepted and graded. 
Grade slips were sent to complainant. Complainant made no 
objection to the grade slips. The grading enabled respondent to 
determine the amount of the fruit suitable for freezing in accord- 
ance with the terms of the written agreement. In all, 555,846 
pounds of usable fruit were received. The combined price at the 
rate of $150.00 per ton was $41,613.46 plus a handling charge 
of $2,774.24. In addition, 12,250 pounds of Riland apricots were 
accepted. This fruit was to be paid for at the rate of $100.00 
per ton, which came to $612.50 plus a handling charge of $61.26. 
The total price of the apricots was $45,061.36. Respondent has 
paid complainant $44,981.01, leaving a balance owing of $80.35. 
Respondent’s failure to pay complainant $80.35 is in violation of 


section 2 of the act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $80.35, with interest thereon 
at the rate of 8 percent per annum from September 1, 1969, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 14,419) 


HARRELL BROTHERS CANNING Co., INC. v. OLEN PRICE FARM 
SuppLy. PACA Docket No. 2-2076. Decided February 22, 
1972. 


Crop failure—Drought—Impossibility of performance—Dismissal 


Where the purchase was from a specific acreage, respondent is excused 
from failure to deliver in full by reason of impossibility of perform- 
ance, and the complaint is dismissed. 
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Counterclaim—Failure to pay—Liability 


Where respondent is excused for failure to make further deliveries of peas 
to complainant because of complainant’s failure to pay for the first 
load delivered to and accepted by complainant, complainant is liable 
to respondent for the full contract price of said load of peas. 


Jack M. Purser, Jr., Presiding Officer. 
Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act of 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed on December 31, 1970, 
in which complainant seeks reparation against respondent in the 
amount of $39,023.89 in connection with transactions involving 
shipments of squash and purple-hull pinkeye peas in interstate 
commerce. The formal complaint was subsequently amended, 
with complainant reducing its claim by $1,008, to $38,015.89. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal com- 
plaint was served upon respondent. Respondent filed an answer 
to the complaint, denying liability for the amount claimed, and 
asserting a counterclaim against complainant in the amount of 
$902.10. Respondent also requested an oral hearing. 


An oral hearing was held on June 24, 1971, at Macon, Georgia. 
Five witnesses appeared and testified on complainant’s behalf. 
Four witnesses appeared and testified on respondent’s behalf. 
Each party was represented by counsel. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Harrell Brothers Canning Co., Inc., is a cor- 
poration whose address is Legion Drive, Eastman, Georgia. 


2. Respondent is an individual, Olen Price, doing business as 
Olen Price Farm Supply, whose address is Route 3, Wrightsville, 
Georgia. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 


3. On January 24, 1970, in contemplation of movement in 
interstate commerce and by means of a written contract, re- 
spondent sold to complainant one million pounds of squash at 
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an agreed price of 3.7¢ per pound, plus 3% shrinkage, delivered 
to complainant at Eastman, Georgia. At the time the written 
contract was executed, it was contemplated that the squash 
would come from growers in Johnson and/or Washington coun- 
ties, Georgia. 


4, Johnson and Washington counties were declared disaster 
areas in the squash growing season of 1970 by the U.S. Depart- 
ment of Agriculture by reason of a drought. Due to such fact 
respondent was unable to deliver to complainant the full one 
million pounds required by the squash contract, but did deliver 
70,920 pounds (including the 3% shrinkage) for a contract 
value, at 3.7¢ per pound, of $2,624.04, which sum has been paid 
by complainant to respondent. 


5. On January 24, 1970, and in contemplation of movement in 
interstate commerce, complainant and respondent entered into 
a written contract, whereby respondent agreed to sell to com- 
plainant 500 tons of purple-hull pink-eye peas, at an agreed price 
of $112 per ton, plus 3% shrinkage, delivered to complainant 
at Eastman, Georgia. 


6. On July 3, 1970, and pursuant to the above contract, re- 
spondent delivered to complainant 15,640 pounds of peas worth 
$902.10 under the terms of the contract. Complainant withheld 
payment of the $902.10 to respondent because the latter was not 
delivering squash to complainant in the quantities required by 
the contract for that commodity. Respondent informed complain- 
ant that he would not deliver any further loads of peas until 
payment for the first load was made. 


7. Complainant has not paid respondent the sum of $902.10 
due on the load of peas delivered by respondent on July 3, 1970. 


8. The formal complaint was filed on December 31, 1970, which 
was within 9 months after the alleged causes of action herein 
accrued. 


CONCLUSIONS 





Complainant’s first claim for damages is based on the conten- 
tion that respondent did not furnish sufficient squash to meet the 
requirements of a contract respondent had with complainant. 
Complainant’s second claim for damages is based on the conten- 
tion that respondent delivered only one load of peas, thereby 
failing to furnish a sufficient quantity of peas to meet another 
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contract for that commodity between complainant and respondent. 
Respondent’s counterclaim is for the agreed price on the one 
load of peas which was delivered to complainant and for which 
he has not been paid. 


With respect to the squash undelivered under the contract, 
the evidence indicates that the areas in which the squash was 
to be grown were declared a natural disaster area by the Depart- 
ment of Agriculture during the growing season of 1970. The 
evidence does not indicate that there is any way that respondent 
could have obtained squash in sufficient quantities from these 
areas to fulfill his obligations under the contract. 


Complaint contends that it was to receive one third of its 
deliveries under the contract before any squash was delivered to 
other firms. The evidence indicates that this may have been 
a term mentioned in the negotiations prior to the execution of 
the contract between complainant and respondent, but never 
became a part of the agreed contract between the parties. 


The testimony of the witnesses at the hearing indicates that 
complainant was aware respondent had contracts for the growing 
of squash with farmers in two specific Georgia counties, Johnson 
and Washington. The body of the contract itself discusses plant- 
ing acreage sufficient to yield one million pounds of squash; 
accordingly, it appears that the conract deals with the purchase 
of squash from a specific acreage. Where crops are to be grown 
on a specific acreage, the seller is excused from failure to deliver 
because of the impossibility of performance by reason of drought 
or other fortuitous events. Pearce-Young-Angel Co., Inc. V. 
Turlock Frozen Foods, Inc., 8 A.D. 43 (1959) and Thomas J. 
Holt, Co., Inc. v. Shepley Sales Co., 25 A.D. 436 (1966). Accord- 
ingly, we conclude that respondent’s failure to deliver to com- 
plainant the full quantity of squash required by the parties’ con- 
tract for that commodity was not a breach of such contract, and 
that no cause of action thus accrued to complainant. The com- 
plaint, therefore, should be dismissed. 


With respect to the pea contract, respondent delivered one 
load of peas to complainant but was not paid for them. The 
evidence indicates that complainant refused to pay for these 
because complainant felt that an insufficient quantity of squash 
had been delivered to fulfill the contract concerning squash. 
Respondent, however, refused to deliver further loads of peas 
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until he was paid for the first load. We conclude that respondent, 
under the circumstances, was excused from making further 
deliveries of peas by the failure of complainant to pay for the 
first delivery. Milbrook Processing Co. v. Growers Fruit Dis- 
tributors, 21 A.D. 597 (1962). 


With respect to the counterclaim of respondent, the evidence 
indicates that respondent delivered a load of peas; that com- 
plainant determined the amount to be paid for these peas; that 
complainant accepted delivery of these peas; and therefore be- 
came liable to respondent for the contract price of this load. 
There is no evidence to show that anything less than the full 
contract price of $902.10 is due respondent from complainant 
on this load of peas. Complainant’s failure to pay this sum to 
respondent is in violation of section 2 of the act, for which repa- 
ration should be awarded, with interest. 


ORDER 


Within 30 days from the date hereof, complainant shall pay to 
respondent, as reparation, the sum of $902.10, with interest 
thereon at the rate of 8 percent per annum from August 1, 1970, 
until paid. 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 14,420) 


KLEIMAN & HOCHBERG, INC. Vv. RocKY ForRD PRODUCE COMPANY. 
PACA Docket No. 2-2162. Decided February 22, 1972. 


Contract—Breach of—Liability for advance payment 


Where respondent breached the contract, respondent is liable to com- 
plainant for the amount of the advance paid to respondent by complain- 
ant on the proposed shipment of melons which respondent failed to 
secure. 


Counterclaim —Damages—Dismissal 


Where respondent failed to support its counterclaim for damages, the 
counterclaim is dismissed. 
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T. E. Toone, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
’ an award of reparation against respondent in the sum of $8,000 
in connection with a transaction in interstate commerce involv- 
ing the handling of honeydew melons on consignment. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant. The copy of the formal com- 
plaint and a copy of the report of investigation was served on 
respondent. The respondent filed an answer denying liability 
and counterclaiming for damages of $21,131.71 in connection 
with transactions in interstate commerce involving 20 shipments 
of cantaloupes and requested an oral hearing. On March 3, 1971, 
complainant filed its amended complaint and a separate reply 
denying the counterclaim. 


An oral hearing was held at Mission, Texas, on December 9, 
1971. The respondent was not present or represented at the 
hearing. Complainant was present through its president and 
was represented by counsel. Neither of the parties filed a brief. 


FINDINGS OF FACT 


1. Complaint, Kleiman and Hochberg, Inc., is a corporation 
whose address is 229-231 New York City Terminal Market, Bronx, 
New York. 


2. Respondent is an individual, Tom M. Shiba, doing business 
as Rocky Ford Produce Company, whose address is Route 4, 
Box 65, Mission, Texas. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On April 7, 1970, complainant and respondent entered into 
an oral contract whereby respondent would secure shipments of 
honeydew melons to be sent to complainant for handling on con- 
signment and complainant would advance the sum of $8,000 to 
respondent for partial payment to the sellers, which $8,000 was 
to be recouped by complainant by deducting such amonut from 
the proceeds of the melons when sold. 
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4. On April 7, 1970, pursuant to the oral contract referred to 
above complainant made an advance of $8,000 to respondent. 


5. Respondent did not secure any shipments of honeydew 
melons to complainant on consignment as contemplated by the 
oral contract referred to above. 


6. On June 17, 1970, respondent sent to complainant his check 
for $8,000 in refund of the $8,000 advance referred to above, 
but such check was dishonored by the bank upon which drawn 
because of insufficient funds. Complainant has not been repaid 
the $8,000 advance. 


7. The formal complaint was filed on August 24, 1970, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complaint alleges it entered into an oral agreement with 
respondent for the shipment of honeydew melons to complain- 
ant on consignment and as a part of such agreement complainant 
advanced $8,000 to respondent. Respondent in his answer ad- 
mitted receiving the advance of $8,000 but denied liability to 


complainant on the basis of a separate transaction and counter- 
claim for damages. 


In support of the allegations of the complaint, complainant’s 
president, Sidney Kleiman, testified in support of the oral con- 
tract entered into on April 7, 1970, with the respondent and 
introduced evidence showing the $8,000 advance was made to 
the respondent but that respondent had breached the contract 
by failing to secure for complainant the proposed shipment of 
honeydew melons and that such advance had not been repaid 
to complainant. Respondent introduced no evidence, by deposi- 
tion or oral testimony, at the hearing in support of his conten- 
tion he was not liable to complainant for the $8,000 advance or 
in support of his counterclaim for damages. 


From the evidence before us, we conclude that respondent 
owes complainant $8,000 in connection with the contract involved 
herein. Respondent’s failure to pay that amount to complainant 
is in violation of section 2 of the act. Reparation of $8,000, with 
interest, should be awarded to complainant against respondent 
and the counterclaim should be dismissed. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $8,000, with interest thereon 
at the rate of 8 percent per annum from July 1, 1970, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,421) 


NORMAND D. LAUB V. ROBERT C. ELLSWORTH FARMS. PACA 
Docket No. 2-1842. Decided February 24, 1972. 


Crop harvesting—Potatoes for chipping—Excessive speed of equipment— 
Breach of contract not established 


Where respondent failed to sustain its burden of proving a breach of con- 
tract by complainant and damages resulting therefrom, respondent 
is liable to complainant for the contract price of the potatoes in issue, 
less the amount already paid thereon by respondent to complainant 
and the amount credited to respendent for harvesting. 


Wilbur W. Jennings, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of 
$5,505.05. in connection with a transaction in interstate com- 
merce involving shipment of 16 lots of processing potatoes. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer denying liability 
to complainant and requesting an oral hearing. 


An oral hearing was held in Phoenix, Arizona, on June 2 
and 3, 1971, at which respondent was represented by counsel. 
Two witnesses testified for respondent. Complainant was not 
represented by counsel at the hearing, and two witnesses testi- 
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fied on his behalf. The deposition testimony of six witnesses 
was received in evidence. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Normand D. Laub, is an individual whose 
address is Beryl, Utah. 


2. Respondent is an individual, Robert C. Ellsworth, doing 
business as Robert C. Ellsworth Farms, whose address is Post 
Office Box 173, Queen Creek, Arizona. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 


3. On March 5, 1969, in the course of interstate commerce, 
the parties entered into a “Potato Marketing Agreement” wherein 
complainant as seller agreed to “plant, care for and harvest ap- 
proximately 50 acres of potatoes during the growing season 
of 5/1/69 to 10/31/69, or otherwise, to provide approximately 
10,000 hundred weight (cwt.) of potatoes suitable for processing 
into high grade chips” at a specified price based on a graduated 
scale depending upon the month of delivery. The agreement 
further provided for payment of additional amounts to seller 
for “. . . harvest expenses not to exceed 30¢ per cwt. on packout 
basis if grower harvest own potatoes and puts them in storage”. 
It was provided that “[a]ll such potatoes shall be of a grade not 
less than United States Commercial grade. The grades shall 
be determined by certificates furnished by State inspection serv- 
ices. All inspections shall be at the expense of Seller”. Addi- 
tional specifications were that the potaoes indicate a specific 
gravity of 1.070 and that they possess color generally between 
the numbers 1 and 5 on the NPC1 chart. The contract further 
provided that “Buyer shall pay Seller for potatoes delivered 
under the terms of this Agreement on or before the fifteenth 
(15th) day of the month following the date the potatoes are 
delivered to Processor and accepted by Processor... The title, 
risk of loss and the benefit and burdens of ownership shall pass 
from Seller to Buyer after weighing and upon acceptance at 
chip plant”. 


4. Complainant’s potatoes were harvested between September 
28 and October 10, 1969, by respondent using his own men and 
equipment under the supervision and direction of Jerry W. Grif- 
fiths. Thereafter, pursuant to agreement of the parties, such 
potatoes were transported in respondent’s trucks to complainant’s 
storage facility in Beryl. 
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5. As required to fill respondent’s sales contracts, respondent 
removed complainant’s potatoes from complainant’s storage fa- 
cility and transported them in his own trucks to his own packing 
shed in the area. At respondent’s packing shed, the potatoes 
were inspected and graded by and under the supervision of Elmo 
Farnsworth, manager of respondent’s packing shed in Beryl. 
The potatoes were then loaded on trucks for shipment to respond- 
ent’s’ purchasers. 


6. The following shipments of complainant’s potatoes totaling 
5,301.75 cwt. were made by respondent: 


Date Shipped Consignee Net Wt. Lbs. 


11/7/69 Country Club Foods, Salt Lake City, Utah 27,870 
11/9/69 Country Club Foods, Salt Lake City, Utah 58,640 
11/10/69 Country Club Foods, Salt Lake City, Utah 51,530 
11/11/69 Country Club Foods, Salt Lake City, Utah 53,950 
11/17/69 Country Club Foods, Salt Lake City, Utah 45,570 
11/19/69 Country Club Foods, Salt Lake City, Utah 43,730 
11/22/69 Country Club Foods, Salt Lake City, Utah 4,800 
11/25/69 Kitchen Fresh, Pico Rivera, California 16,070 
12/16/69 Country Club Foods, Salt Lake City, Utah 34,587 
12/17/69 Country Club Foods, Salt Lake City, Utah 45,490 
12/18/69 Country Club Foods, Salt Lake City, Utah 50,590 
12/18/69 Bell Brand Foods, Santa Fe Springs, California 48,678 
12/18/69 Kitchen Fresh, Pico Rivera, California 81,020 
12/20/69 Country Club Foods, Salt Lake City, Utah 17,900 
12/27/69 Country Club Foods, Salt Lake City, Utah 4,800 


Respondent also shipped a load containing 277.03 cwt. of complainant's 
potatoes in November to Phoenix or Tempe, Arizona. 
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1. The potatoes delivered by complainant to respondent gen- 
erally had excessive amounts of surface bruising. Such bruises 
were caused by the excessive speed at which respondent’s crew 
operated the equipment in harvesting complainant’s potatoes. 
During the harvest, complainant complained repeatedly to Grif- 
fiths about the excessive speed of the harvest equipment, but 
to no avail. Only on the night before the last day of harvest 
was the temperature low enough to cause bruising of the pota- 
toes if the harvesting equipment had been operated at a reason- 


able speed. 


8. There was no inspection of complainant’s potatoes by a 
State, a Federal or a Federal-State inspector. 
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9. The 12 truckloads of potatoes shipped by respondent to 
Country Club Foods were unloaded by that firm. Prior to Novem- 
ber 15, 1969, officials of such firm objected to respondent con- 
cerning the surface bruises on the potatoes. On or about Novem- 
ber 15 or 16, before any more of complainant’s potatoes were 
shipped, Myron Walker, President-General Manager, and Cecil 
Owens, Production Manager, Country Club Foods, visited the 
Beryl-Enterprise area and met with officials of respondent and 
growers of the potatoes sold by respondent to such firm. These 
men were accompanied on a visit to complainant’s storage facility 
by Jerry Griffiths, Elmo Farnsworth and complainant. While 
at such facility, Walker and Owens expressed general dissatis- 
faction with the quality of complainant’s potatoes because of the 
bruises, explained how the bruises made processing difficult as 
well as expensive, and discussed the possibility in general terms 
of an adjustment because of this. Complainant was not informed, 
however, that Country Club Foods was refusing complainant’s 
potatoes, that there should be no more shipments of his potatoes 
or that there definitely would be an adjustment, and no specific 
amount of adjustment was discussed. 


10. On or about December 15, 1969, respondent and Jerry 
Griffiths visited the Beryl-Enterprise area and discussed with 
growers of potatoes having contracts with respondent perform- 
ance of such contracts. Such meeting was arranged because of 
the complaints of the protato producers in the area concerning 
respondent’s failure to pay money they felt was due for potatoes 
delivered pursuant to the agreements. At such meeting respond- 
ent explained one reason for the delay in payment was the pos- 
sibility of adjustments on his sales to processors. Complainant 
specifically asked if there would be any adjustments on his pota- 
toes that had been shipped up to that time, and both Jerry Grif- 
fiths and respondent stated that his potatoes had been used by 
the processor, that there was no problem with them, and there 
would be no adjustment. 


11. The first information received by complainant to the effect 
that an adjustment would definitely be required by Country Club 
Foods was on January 4, 1970. Respondent had been aware of 
this for some time, however, but at no time had he personally 
or by representative communicated such fact to complainant. 


12. The 470.90 cwt. of complainant’s potatoes shipped by respond- 
ent to Kitchen Fresh and the 277.03 cwt. shipped to Arizona were 
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unloaded by the consignees and complainant received no com- 
plaint as to such potatoes. 


13. The 480.78 cwt. of potatoes shipped by respondent to Bell 
Brand Foods arrived on December 19, 1969, and were unloaded 
by such firm. On December 22 Bell Brand Foods wrote respond- 
ent the following letter: 


“This is the information of 472 sacks of Plattes received from 
you and delivered by Milne Truck Lines on 12/19/69. Ticket 
#G-195. 


We ran 334 bins to see if we could use them at all. The 
product had to be thrown out—the potatoes were not acceptable. 
The color was very poor, and there was so much rot in the pota- 
toes that it was impossible to clean them up. 


We are refusing both the potatoes and the freight.” 


On December 26, 1969, respondent advised complainant of the 
contents of this letter. On December 30, 1969, respondent sent 
Bell Brand Foods a letter reading: 


“As you requested in our telephone conversation today here 
is our authorization for you to sell those 472 bags of potatoes for 
enough to cover the freight or if this is not possible then to dump 
the load and send the freight bill to us for payment.” 


Bell Brand Foods sold the potatoes for cattle feed for $50 
which sum was remitted to respondent. The original trucking 
charges of $294 were paid by respondent. 


14. Respondent sent complainant a statement dated Decem- 
ber 8, 1969, showing that respondent harvested 138,000 cwt. of 
potatoes for complainant at 30 cents per cwt. or a total of 
$3,900. 


15. Respondent sent complainant the following accounting 
dated February 16, 1970: 
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“Balance per previous statement 12/8/69 ($3,900.00) * 
*(Not due Robert C. Ellsworth). 


Plus: Potatoes Shipped 
11/7 to 11/22/69—2810.9 cwt. @ $1.85 $5,200.16 
11/25 to 11/30—160.7 cwt. @ $1.85 297.50 
12/1 to 12/27/69—2330.15 cwt. @ $1.95............ 4,543.79 $10.041.45 


$ 6,141.45 
Less: Processor Adjustment (Per Attached) $3,843.38 
Other Adjustments 486.78 cwt. @ $1.95 
Freight on Rejected Load ‘ 4,992.60 


Balance Due Normand Laub $1,148.85 


Paid Herewith Check #4482 


-00- 


The check enclosed with the statement for $1,148.85 was received and cashed 
by complainant. 


16. Under the written contract of March 5, 1969, the contract 
price, including cost of harvesting, was $1.85 per cwt. for Novem- 
ber deliveries and $1.95 per cwt. for December deliveries. The 
contract price of the 3,248.63 cwt. of potatoes delivered by re- 
spondent in November is $6,009.97. The contract price of the 
2,330.15 cwt. delivered in December is $4,543.79. There is due 
and owing from respondent to complainant $5,504.91, being the 
total contract price of $10,553.76, less the harvesting costs of 
$3,900 due respondent and the $1,148.85 paid by respondent. 


17. The formal complaint was filed on July 24, 1970, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute that on March 5, 1969, complainant and 
respondent entered into a written contract the material term of 
which are set forth in Finding of Fact 3. Complainant alleges in 
the formal complaint that pursuant to this contract he delivered 
to respondent 5,578 cwt. of potatoes having a contract value of 
$10,553.90 ; that the potatoes were accepted by respondent at desti- 
nation in compliance with the contract; and that respondent paid 
complainant only $1,148.85, which respondent claimed was the 
purchase price, less harvesting costs of $3,900 and processor ad- 
justments of $4,992.60. Complainant further alleges that respond. 
ent failed to account for 277 cwt. of potatoes accepted and that 





344 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 31 A.D. 338 


he had not previously been informed of the adjustments. Com- 
plainant seeks an award of reparation in the amount of $5,505.05, 
the alleged purchase price of $10,553.90, less the harvesting costs 
of $3,900 and the $1,148.85 paid by respondent. 


Respondent alleges in his answer that the written contract was 
subsequently and orally modified by the parties so as to provide: 
(a) that the buyer would conditionally accept potatoes which 
were below grade and (b) that the seller would accept whatever 
price was obtainable for below grade potatoes. It is further 
alleged that all of the potatoes were conditionally accepted at the 
chip plant with the price to depend upon the quality and condition, 
and that the sums paid by respondent to complainant constituted 
full payment for the potatoes in view of their quality. 


At the outset there is a question as to the quantity of complain- 
ant’s potatoes shipped. Complainant contends that respondent 
shipped 277.03 cwt. of potatoes in addition to those covered by 
respondent’s accounting. Respondent denied this contention. The 
bills of lading submitted by respondent did not include such ship- 
ment. Respondent testified that the bills of lading were prepared 
in his business office in Queen Creek, Arizona, on the basis of 
information supplied by Elmo Farnsworth, his packing house 
manager in Beryl, Utah. Thus it is apparent that the records pre- 
pared by the business office could be no better than the information 
submitted by Farnsworth, but there exists the possibility of error 
or omission. Farnsworth testified by deposition that his records 
showed that the 277.03 cwt. of complainant’s potatoes were 
shipped in November to Phoenix or Tempe, Arizona, although he 
did not know to whom they were shipped, nor the specific date 
thereof. Complainant testified that he examined the memo book 
which Farnsworth maintained and it showed these potatoes were 
shipped with potatoes owned by Jack Boyle, another farmer in 
the Beryl-Enterprise area with whom respondent had a marketing 
contract. Based on this evidence we conclude that the 277.08 cwt. 
of potatoes were shipped in November. 


The written contract provdies, in part, that “The title; risk of 
loss and the benefit and burdens of ownership shall pass from 
Seller to Buyer after weighing and upon acceptance at the chip 
plant”. This means to us that acceptance by respondent was to 
coincide with the processor’s acceptance. Of course, respondent’s 
contracts with his processors could not require a higher standard 
of potatoes or a better color chip than called for by respondent’s 
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contract with complainant. Respondent testified that the contract 
with complainant was more strict. 


Section 46.2(dd) of the regulations (7 CFR 46.2(d)) defines 
the term “acceptance” as follows: 


““(1) Any act by the consignee signifying acceptance of the 
shipment, including diversion or unloading ;” 


The evidence is clear that all of the potatoes involved herein 
were sold and delivered by respondent to processors and were un- 
loaded by them. This constituted an acceptance by the processors 
and also by respondent unless, as respondent contends, the written 
contract was modified to provide otherwise. This brings us to the 
evidence offered by respondent in support of such contention. 


Respondent and Mr. Griffiths testified that at the meeting in 
complainant’s cellar in Beryl on approximately November 15 rep- 
resentatives of Country Club Foods stated in the presence of com- 
plainant that they did not want any more of Laub’s potatoes; 
that they only agreed to accept more of them on the condition 
that the potatoes prove to be more satisfactory than those deliv- 
ered up to that time; and that complainant agreed to accept what- 
ever adjustments in price on them the processor found to be 
necessary. This testimony is not supported elsewhere. Walker 
and Owens testified they dealt with respondent and his representa- 
tives, Griffiths and Farnsworth. They said their only direct con- 
tact with Laub was on their visit to his farm in November and 
when he visited their processing plant in January. Walker testi- 
fied that he told Ellsworth and Griffiths prior to going to Laub’s 
cellar on the November visit that he would not accept any more 
of Laub’s potatoes and that the same was said again when they 
were in Laub’s cellar. He said no comment was made in response 
to Laub’s statement that he would be delivering better potatoes 
from that time on. Both Walker and Owens mentioned discuss- 
ing in Laub’s presence in general terms the fact that an adjust- 
ment would be required, but that nothing definite was agreed to 
in any way. Concerning a price adjustment with Laub, they said 
this was a matter between responsdent and Laub and did not 
concern them since their contract was with respondent. 


Farnsworth testified that he was aware Country Club Foods 
was not happy with Laub’s potatoes, but he never heard that 
they had rejected them or anything like that. As to the November 
meeting at Laub’s cellar, Farnsworth said there was a general 
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discussion of an adjustment in Laub’s presence, but nothing defi- 
nite or specific was said or agreed to concerning this. He testified 
that he was not aware of any contract modifications or that the 
potatoes were accepted conditionally. He said that he expected 
there would be an adjustment on Laub’s potatoes, but he received 
no definite communication on this. He further testified that ship- 
ment of Laub’s potatoes were temporarily stopped in November 
but resumed in December when they thought the potatoes were 
better in quality. He said that Laub was the only one to protest 
resumption of shipments, and this was because of respondent’s 
failure to pay him by then for the potatoes shipped in November. 
He said when the December shipments first arrived he learned 
that Country Club Foods still was not too happy with the potatoes 
but that they said they could get along and use the potatoes. He 
said the first time he was aware that Country Club Foods defi- 
nitely was claiming an adjustment was when he visited their plant 
in early January, 1970. 


Complainant testified that the first information that there defi- 
nitely would be an adjustment was from Farnsworth on January 4, 
1970, after he returned from Salt Lake City where he visited the 


Country Club Foods plant. He said this was confirmed when he 
visited the plant on January 7 or 8 and the only formal notifica- 
tion thereof was respondent’s statement dated February 16, 1970. 
Complainant testified that at the November meeting in his cellar 
Walker told him the bruised condition of the potatoes was giving 
Country Club Foods a problem processing them into potato chips, 
but that he was not told by Walker or anyone else that the potatoes 
were rejected or even that shipments of his potatoes would be 
stopped. He further testified that at the December 15, 1969, meet- 
ing, in general discussion with the growers, both respondent and 
Griffiths mentioned that a problem with adjustments had caused 
the delay in payment for potatoes shipped in November, but that 
in answer to a point blank question he was informed by them 
that none of his potatoes were involved in the adjustments. He 
said that when respondent’s trucks arrived at his cellar the next 
day to start removing potatoes for grading prior to shipment he 
wanted further assurance from respondent that he would be paid 
for the potatoes so he attempted to contact respondent by tele- 
phone. He was unsuccessful for several days so for three days he 
reluctantly permitted his potatoes to be removed on a day-to-day 
basis. Finally, via telephone, he contacted respondent who in- 
formed him that Country Club Foods had not paid him, but if 
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everyone worked with Country Club Foods no one would get hurt, 
he would get his money and there would be no adjustment, and he 
agreed to this. 


Our analysis of this testimony is that the representatives of 
Country Club Foods were merely putting respondent and com- 
plainant on notice of a possible claim for losses arising from the 
condition of the potatoes. 


Respondent had the burden of proving by a preponderance of 
the evidence that the contract with complainant was modified. 
It is concluded that respondent has not sustained this burden. 


Having accepted the potatoes respondent became liable to com- 
plainant for the purchase price, less the damages resulting from 
any breach of contract on the part of complainant. The burden of 
proving such breach and damages rests upon respondent. 


The written contract between complainant and respondent 
called for potatoes grading not less than U.S. Commercial and 
suitable for processing into high quality chips with color gener- 
ally between the numbers 1 and 5 on the NPC1 chart. There is 
no evidence that Kitchen Fresh or the Arizona consignee of 277.03 
ewt. complained to respondent or complainant as to the condition 
of the potatoes delivered to and accepted by them. It is concluded 
that respondent owes complainant the purchase price of these 
three lots of potatoes. 


Notice of breach of warranty was given to respondent and com- 
plainant by the other two processors, Country Club Foods and 
Ball Brand Foods. Walker testified that the color of the potatoes 
was good but that the potatoes had excessive bruising which made 
them difficult to process. This witness further testified that over 
70 percent of the potatoes required cutting. Owens testified by 
deposition that Country Club Foods hired up to 12 men to help 
cut out the spots on the potatoes and as high as four women to 
pick out chips which were unsuitable because of bruising and 
that direct costs incurred by reason of such bruising were 
$3,843.38. The letter received by respondent from Bell Brand 
Foods (Finding of Fact 14) shows that this firm was complain- 
ing of the condition of the potatoes and, apparently, the color of 
the chips produced. 


There is a conflict in the evidence as to the cause of this bruising 


and whether the responsibility therefor falls on complainant or 
respondent. Complainant’s potatoes were harvested by Jerry 
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Griffiths for respondent and with his equipment. In the harvesting 
process the potatoes received extensive surface bruising. 


Griffiths testified that clods caused the bruises. He said the 
clods were due to the type of soil and dryness thereof. He stated 
that he informed complainant that the land should be watered to 
moisten the soil and eliminate the clods, or that the potatoes 
should be harvested by hand crews. 


Complainant himself testified that his land contained a consid- 
erable variety of soil and by implication acknowledged some 
ground may have been dry and capable of producing clods that 
would bruise. His answer, however, was that respondent’s crews, 
over his repeated strenuous objections, operated the harvest equip- 
ment at excessive speeds under the circumstances, and this caused 
the bruising. To illustrate the vigor of his objections, complainant 
testified that the operator of respondent’s equipment almost quit 
once because he went down in the field to try to get him to slow 
down. To explain how the mechanical harvesting equipment 
bruised the potatoes, complainant testified that, because of the 
excessive speed, clods were not discharged from the conveyor belt 
system as the equipment was designed to discharge them and 
that they moved along the conveyor belts with the potatoes at 
a rapid of speed, striking the potatoes and bruising them. He 
testified that the potatoes were also bruised by striking each 
other and the various parts of the equipment as they moved 
along the way rapidly. Respondent does not deny complainant’s 
requests of his harvesting crew to operate the harvest equipment 
at a slower speed. In fact, this is admitted by implication in 
respondent’s answer which is, in effect, that his agreements with 
the grower did not require him to harvest the potatoes—his crews 
were hired on a custom basis and if complainant did not like their 
work he could have and should have fired them. Complainant’s 
answer to this was that, based upon the representations of Jerry 
Griffiths at the time the contracts were negotiated, he relied upon 
respondent for harvesting his potatoes until it was too late to 
arrange for anyone else to harvest them. His testimony concern- 
ing this is supported by others with whom respondent had 
contracts. 


Complainant also supported his claim as to what caused the 
bruising of the potatoes by circumtsantial evidence which re- 
spondent did not deny. He said the weather was getting colder 
and time was running short within which the potatoes could be 
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successfully harvested. Part of respondent’s crew were Mexican 
nationals, and complainant testified Government authorities took 
them from the fields, thus leaving respondent more shorthanded 
than before and unable to operate his equipment. Complainant 
testified that in order to get his potatoes harvested he located 
wrokers living in the area who were hired by respondent to 
operate the equipment. All this, of course, constitutes a reason 
for respondent’s crew to operate the equipment at maximum pos- 
sible speed. To demonstrate that the speed was faster than com- 
plainant operated the harvest equipment during the six years 
when he succeeded in harvesting his potatoes without bruising 
them, complainant pointed out the excessive quantities of dirt 
delivered to his storage facility with the potatoes in the form of 
clods. He testified that more dirt had to be removed from his 
storage facility after the 1969 harvest by respondent than in the 
six other years combined when he had used mechanical harvesters. 
Based on all of the foregoing, we conclude that excessive speed 
of the harvest equipment caused the bruising of complainant’s 
potatoes. It follows, therefore, that respondent has failed to estab- 
lish that complainant breached the warranty that the potatoes 
would be suitable for chipping. 


In all, respondent accepted 5,578.78 cwt. of complainant’s 
potatoes. The contract price for such potatoes is $10,553.76. Re- 
spondent has paid $1,148.85 and is entitled to a credit of $3,900 
for harvesting, leaving a balance due complainant of $5,504.91. 
Respondent’s failure to pay such amount to complainant is in 
violation of section 2 of the act. Reparation in the amount of 
$5,504.91, with interest, should be awarded to complainant. 


ORDER 


Within 80 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,504.91, with interest there- 
on at the rate of 8 percent per annum from February 1, 1970, 
until paid. 


Copies hereof shall be served upon the parties. 
(No. 14,422) 
BARKLEY COMPANY OF ARIZONA v. ZEPEDA, ESPARZA & LOPEZ 


COMPANY OF DALLAS and ZEPEDA, ESPARZA AND LOPEZ FARMS. 
PACA Docket No. 2-1889. Decided February 25, 1972. 
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F.o.b. terms—Liability 


Where complainant established an f.o.b. sale to respondent Zepeda, Esparza & 
Lopez Co. of Dallas, reparation is awarded against that respondent to 
complainant. As no contract existed between complainant and the 
second respondent the complaint as to the latter is dismissed. 


Elbert A. Cole, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended 7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondents in the sum of $8,346.60 
in connection with transactions in interstate commerce involving 
seven truckloads of lettuce. 


A copy of thre report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 


each of the respondent partnerships and upon the respondent part- 
ner Alfonso G. Lopez. Respondent partners Carlos E. Zepeda, 
Dionicio R. Esparza and Romeo R. Esparza filed an answer on 
May 5, 1970, denying liability and requesting an oral hearing. 
Respondent partners Ralph Esparza and Overlin R. Esparza filed 
an answer on May 8, 1970, denying liability and requesting an 
oral hearing. Respondent partner Alfonso G. Lopez filed an an- 
swer on June 12, 1970, denying liability and requesting an oral 
hearing. 


An oral hearing was held in Dallas, Texas, on July 2, 1971, and 
an oral hearing was held in Brownsville, Texas, on July 9, 1971. 
Respondent partner Alfonso G. Lopez was not present or repre- 
sented at either hearing. Respondent partner Overlin R. Esparza 
was present and represented by counsel at the Dallas hearing. 
Respondent partner Ralph Esparza was represented by counsel at 
the Dallas hearing. Respondent partners Carlos E. Zepeda, Dioni- 
cio R. Esparza and Romeo R. Esparza were present and repre- 
sented by counsel at the Brownsville hearing. Complainant was 
not present or represented at either hearing, but at the written 
request of its representative, the depositions of two witnesses 
were offered and received in evidence by the presiding officer at 
each hearing. None of the parties filed briefs. 
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FINDINGS OF FACT 


1. Complainant, Barkley Company of Arizona, is a corporation 
whose address is Route 1, Box 73, Somerton, Arizona. 


2. Respondent Zepeda, Esparza & Lopez Company of Dallas is 
a partnership composed of Alfonso G. Lopez and Overlin R. 
Esparza, whose address is 925 South Harwood Street, Dallas, 
Texas. At the time of the transactions involved herein, this 
respondent was licensed under the act. 


8. Respondent Zepeda, Esparza and Lopez Farms is a partner- 
ship composed of Carlos E. Zepeda, Dionicio R. Esperza, Romeo R. 
Esparza, Ralph Esparza and Alfonso Lopez, whose address is 200 
S. Bonham Street, San Benito, Texas. At the time of the trans- 
actions involved herein, this respondent was licensed under the act. 


4. During December 1969 and January and February 1970, in 
the course of interstate commerce, complainant sold to respondent 
Zepeda, Esparza & Lopez Company of Dallas various lots of lettuce 
on the dates, in the quantities, and at the prices set forth below, 
f.o.b. loading point, Yuma, Arizona, plus cooling charges as 
indicated : 


Date No. Cartons Lot Price Cooling Charge Total 


December 12, 1969 848 $1,272.00 $212.00 $1,484.00 
January 6, 1970 802 1,403.50 200.50 1,604.00 
January 19, 1970 482 602.50 120.50 723.00 
January 23, 1970 778 855.80 194.50 1,050.30 
January 29, 1970 843 1,053.75 210.75 1,264.50 
February 2, 1970 672 840.00 168.00 1,008.00 
February 5, 1970 758 1,023.30 189.50 1,212.80 


$8,346.60 


5. The contracts of sale set forth above were negotiated by the 
parties through a broker, Mike Mendenhall, who issued a Con- 
firmation of Purchase in connection with each of the transactions. 


6. On each of the purchase dates set forth in Finding of Fact 
No. 3, lettuce in the quantities specified in the respective contracts 
of sale was loaded by complainant aboard trucks at shipping 
point, Yuma, Arizona, and was shipped to respondent Zepeda, 
Esparza & Lopez Company of Dallas at Dallas, Texas. The loads 
of December 12, January 19, January 29, February 2 and Feb 
ruary 5 were shipped via Archiga truck ; the load of January 6 via 
Thomas truck; and the load of January 23 via Long truck. 
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7. The total of the f.o.b. contract prices for the seven lots of 
lettuce involved herein is $8,346.60, of which no part has been paid 
to complainant. 


8. The formal complaint was filed on April 20, 1970, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


It appears from the testimony of respondents’ witnesses that 
there was not a contract between complainant and respondent 
Zepeda, Esparza and Lopez Farms, and that such respondent 
neither ordered nor reecived the lettuce in question. This testi- 
mony is corroborated by complainant’s witness Mike Mendenhall 
in his deposition. We conclude that since there was no contract 
between Zepeda, Esparza and Lopez Farms and complainant, the 
complaint should be dismissed as to this respondent. 


The formal complaint contains allegations that on each of the 
dates set forth in Finding of Fact No. 4 it sold to respondents 
a truckload of letture; that on each of these dates it shipped from 
Yuma, Arizona, to respondents at Dallas, Texas, a truckload of 
lettuce meeting contract specifications; and that each of these 
truckloads was received and accepted by respondents but that 
respondents have failed to pay complainant the agreed contract 
price of the loads. In their answers, respondent partners Overlin 
R. Esparza and Alfonso G. Lopez did not admit or deny these 
allegations in the complaint. 


In support of the allegations in the formal complaint, complain- 
ant’s president James F. Barkley stated in his deposition that one 
Tom Edwards was a salesman in complainant’s employ during 
December 1969 and January and February 1970, and that Ed- 
wards, acting for complainant, sold the seven lots of lettuce in- 
volved herein to respondents. The broker, Mike Mendenhall, in 
his deposition corroborated the testimony of Barkley as to the 
terms of the sales but Mendenhall states that he negotiated the 
sale between Edwards and Steve Akins, a buyer for respondent 
Zepeda, Esparza & Lopez Company of Dallas. Testimony by re- 
spondent partner Overlin R. Esparza revealed that his function 
with respondent Zepeda, Esparza & Lopez Company of Dallas 
was limited to the receipt and distribution of merchandise, and 
did not include purchases. As to complainant’s allegation that the 
lettuce involved herein was received and accepted at Dallas by 
respondent Zepeda, Esparza & Lopez Company of Dallas, this is 
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not disputed. In fact, Overlin R. Esparza admitted at the hearing 
that he did not know whether the respondent Zepeda, Esparza & 
Lopez Company of Dallas, had received this lettuce or not. How- 
ever, we do not find it necessary to decide the point, for even 
assuming that the lettuce had failed to reach the contract desti- 
nation at Dallas, respondent Zepeda, Esparza & Lopez Company 
of Dallas would bear the loss under the f.o.b. terms of the con- 
tracts, pursuant to section 46.41(i) of the regulations (7 CFR 
46.41(i)). 


In reviewing the evidence before us, we conclude that it sup- 
ports the allegations of the formal complaint against the respond- 
ent Zepeda, Esparza & Lopez Company of Dallas, including lia- 
bility for the amount claimed by complainant as the total of the 
f.o.b. contract prices of the seven truckloads of lettuce involved 
herein. Failure of respondent Zepeda, Esparza & Lopez Company 
to pay this sum to complainant, $8,346.60, is in violation of sec- 
tion 2 of the act, for which reparation should be awarded to com- 
plainant against respondent Zepeda, Esparza & Lopez Company 
of Dallas, with interest. 


ORDER 


Within 30 days from the date of this order, respondent Zepeda, 
Esparza & Lopez Company of Dalas shall pay ot complainant, as 
reparation, $8,346.60, with interest thereon at the rate of 8 per- 
cent per annum from March 1, 1970, until paid. 

















The complaint as to respondent Zepeda, Esparza and Lopez 
Farms is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,423) 


In re ORLANDO FRUIT & PRODUCE COMPANY, INC. PACA Docket 
No. 2-2357. Decided February 25, 1972. 


Failure to pay—Publication of facts—Default 





Respondent’s failures to pay for shipments of perishable agricultural com- 
modities purchased in interstate commerce are violations of the act for 
which the facts and circumstances thereof shall be published. As re- 

spondent’s license terminated prior to institution of this proceeding, 

suspension or revocation thereof is not ordered. 
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Daphne M. Anderson for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1980 (7 U.S.C. 499a et seq.), respondent 
failed to file an answer to the complaint charging respondent with 
failing to pay for perishable agricultural commodities purchased 
in interstate commerce. Chief Hearing Examiner Jack W. Bain 
issued a recommended decision based upon the default in the 
filing of an answer and proposed an order requiring publication 
of the facts and circumstances of the violations found. Respondent 
did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the 11th day after the date 
hereof. 


CHIEF HEARING EXAMINER’S RECOMMENDED 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1980 (7 U.S.C. 499a et seq.), herein- 
after called the Act. It was instituted by a complaint filed on 
November 10, 1971, by the Consumer and Marketing Services, 
United States Department of Agriculture. The respondent, for- 
merly of Orlando, Florida, was charged with purchasing and 
accepting various shipments of fruits and vegetables in interstate 
commerce but failing to pay for them. 


Copies of the complaint and the rules of practice were served 
on respondent on November 17, 1971. It was notified in writing 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such alle- 
gations and waiver of a hearing. No answer has been filed. 


On December 15, 1971, complainant filed a recommendation that 
the order proposed below be issued. Chief Hearing Examiner 
Jack W. Bain, to whom the proceeding had been assigned, issued 
a recommended decision on January 26, 1972, without further 
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investigation or hearing, pursuant to Section 47.30(c) of the 
Rules of Practice (7 CFR 47.30(c) ). 


PROPOSED FINDINGS OF FACT 


1. Respondent, Orlando Fruit & Produce Company, Inc., is a 
Florida corporation, formerly located in Orlando, Florida, whose 
current mail address is c/o William H. Guerin, Sr., President, 107 
Spring Valley Loop, Altamonte Springs, Florida 32701. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 049866 was issued to respondent on October 4, 1937. This 
license was renewed annually until October 4, 1971, when the 
annual fee was not paid and the license terminated pursuant to 
7 U.S.C. 499d (a). 


8. During the period November 1969 through June 1970, re- 
spondent purchased, received in interstate and foreign commerce, 
and accepted without complaint 57 lots of fruits and vegetables, 
perishable agricultural commodities, from 15 sellers but failed to 
make full payment promptly of the agreed purchase prices, total- 
ing $70,510.89. The details of these transactions are set forth in 
the complaint. 


4. By notice in writing dated May 12, 1971, respondent was 
given opportunity to demonstrate or achieve compliance with the 
lawful requirements of the Act relating to the above mentioned 
transacitons, but it has failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failures to make full payment promptly in the 
transactions involved above constitute flagrant and repeated vio- 
lations of Section 2 of the Act (7 U.S.C. 499b), for which the 
order proposed below should be issued. 


PROPOSED ORDER 


The finding contained herein that respondent has committed 
flagrant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b) and the facts and circumstances thereof shall be published. 


This order shall become effective on the eleventh day after the 
date hereof. 


Copies hereof shall be served upon the parties. 
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(No. 14,424) 


In re DEVITA FRUIT Co. PACA Docket No. 2-2204. Decided 
February 28, 1972. 


Stay order—Petition for reconsideration filed re collateral consequences 
Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


Counsel for Carl Norman Quinn, formerly connected with re- 
spondent, has filed a petition for reconsideration of an order 
entered February 16, 1972 (31 A.D. 304), finding, as the result 
of default in the filing of an answer, that respondent violated the 
act in failing to pay for produce purchased. 


Because of possible collateral consequences to Quinn, Quinn 
sought to remove the default but was not permitted to do so. 
Quinn seeks reconsideration and removal of the default. 


Pending action upon the petition, the decision and order of 
February 16, 1972, are stayed. 


(No. 14,425) 


INTERNATIONAL PRODUCE DISTRIBUTORS, INC. v. A & L PRODUCE 
Co., Inc. PACA Docket No. 2-1893. Decided February 29, 
1972. 


Custom as to protection agreement re Mexican tomatoes not established— 
Rejection without cause 


Where complainant breached the warranty of suitable shipping condition 
in delivering tomatoes that arrived at contract destination in an abnor- 
mally deteriorated condition, respondent, having accepted the shipment, 
is liable for the purchase price less damages for the seller’s breach of 
contract. Respondent’s rejection of the produce (which was subsequently 
disposed of for salvage by the carrier) was without reasonable cause. 


Wilbur W. Jennings, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against the respondent in the amount of $7,046.50 in connec- 
tion with a transaction in interstate commerce involving a carload 
of tomatoes. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying 
liability to complainant and requesting an oral hearing. Respond- 
ent also filed a counterclaim for $810, representing the amount of 
profit respondent claims it should have made on the transaction. 


An oral hearing was held in Nogales, Arizona on April 21, 1971, 
through April 24, 1971. Both parties were represented by counsel. 
One witness testified on behalf of complainant and five witnesses 
testified on behalf of respondent. The depositions of two witnesses 
were entered in evidence. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, International Produce Distributors, Inc., is a 
corporation whose address is Post Office Box 550, Nogales, Ari- 
zona. At the time of the transaction involved herein, complainant 
was licensed under the act. 


2. Respondent, A & L Produce Co., Inc., is a corporation whose 
address is Post Office Box 520, Nogales, Arizona. At the time of 
the transaction involved herein, respondent was licensed under the 
act. 


8. On or about December 19, 1969, by oral agreement, com- 
plainant sold to respondent 215 5x5 flats of tomatoes for the 
agreed price of $4.50; 883 5x6 flats of tomatoes at $4.50; and 522 
flats of 6x6 tomatoes at $4.00, a total of 1,620 flats at the agreed 
price of $7,029, plus a Ryan thermometer at $17.50, a total of 
$7,046.50, f.o.b. Nogales, Arizona, for shipment to Pittsburgh, 
Pennsylvania. Such agreement was negotiated by Rudy Pina, 
complainant’s sales manager, and Luis Valenzuela, respondent’s 
president. No grade or quality was specified. 


4. The tomatoes which were the subject of the sale were offi- 
cially inspected at Nogales, Sonora, Mexico, and certified as 85% 
US. No. 1 quality, with no decay. 
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5. On or about December 21, 1969, respondent, through its 
broker, Walter Sheffield, sold the tomatoes to Klein & Caplan, 
Pittsburgh, Pennsylvania. 


6. The tomatoes were loaded into car PFE 300067 on or about 
December 21, 1969, for shipment to Klein & Caplan in Pittsburgh, 
Pennsylvania. The bill of lading covering the car, dated Decem- 
ber 21, 1969, was signed by L. Valenzuela or his authorized agent 
and showed A & L Produce Co., Nogales, Arizona, as the shipper. 


7. Car PFE 300067 arrived in Pittsburgh, Pennsylvania, at 
approximately 1:00 a.m. on Monday, December 29, 1969. Some- 
time during the morning of December 29, a representative of re- 
spondent’s buyer, Klein & Caplan, inspected the tomatoes in the 
railway car and, by telephone, informed Walter Sheffield that the 
tomatoes were rejected. The same date at 10:45 a.m., the Penn 
Central R.R. sent the following telegram to A & L Produce Co., 
in Nogales: 


“KLEIN AND CAPLAN INC REFUSE CAR PFE 300067 
TOMATOES ACCOUNT CONDITION ADVISE IMMEDI- 
ATELY DISPOSITION.” 


Between approximately 10:00 and 10:30 on December 29, Valen- 
zuela called Pina by telephone and informed him of the fact that 
he had received information that Klein & Caplan had rejected the 
tomatoes in question. At Pina’s suggestion, Valenzuela through 
Sheffield instructed Klein & Caplan to secure a Federal inspection 
of the tomatoes. Such inspection was secured, and the inspection 
certificate, dated December 29, at 11:30 a.m., includes the fol- 
lowing: 


“Quality: Clean, well developed, fairly well to 
well formed and fairly smooth to 
smooth. Grade defects range from 6 
to 10% in most samples, 24 to 30% 
in some, average 12%; mostly scars 
and misshapen. 


“Condition: Approximately 50% green and break- 
ers, 20% turning and pink, 15% 
light red and red. Decay ranges from 
6 to 20%, average 18%; Alternaria 
Rot, all stages, mostly early. From 
10 to 836%, average 21% damaged, 
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including 8% seriously damaged by 
numerous slightly sunken discolored 
areas occurring over the shoulders. 


Now approximately 55%—U.S. No. 1 
Quality, 13% decay, 21% sunken dis- 
colored areas. 


“Remarks: Inspection and certificate restricted 
to cartons in upper 3 layers of load.” 


8. Klein & Caplan conveyed the basic information contained 
in the foregoing inspection certificate to Sheffield by telegram 
dated December 29, at 2:35 p.m. Upon receipt of such informa- 
tion from Sheffield, Valenzuela, at approximately 3 p.m. in 
Nogales, informed Pina thereof. By telegram to complainant 
dated December 30, 1969, at approximately 3:13 p.m., respondent 
confirmed such information and stated: 


“REFUSING SAID CAR PLEASE MAKE OTHER DIS- 
POSITION.” 


9. On December 29, after being informed of Klein & Caplan’s 
rejection of the tomatoes, Pina discussed a negotiated solution 
with Valenzuela. The parties were unable to agree to a compro- 
mise. On December 30, Pina discussed the matter with Valen- 
zuela and Valenzuela again refused to negotiate a compromise and 
work out a settlement. The next day, December 31, at approxi- 
mately 8 a.m. Nogales time, Pina arranged with Jet Air Sales for 
that firm to repack and sell the car of tomatoes in question. Later 
in the morning, Jet Air Sales informed Pina that their representa- 
tives had visited the Penn Central Railroad in an effort to under- 
take salvage operations and were informed that the tomatoes had 
been disposed of for salvage by the railroad. 


10. On December 31, 1969, Walter Sheffield, acting for and at 
the direction of Valenzuela, sent the following telegram to the 
Penn Central Railroad: 


“CONCERNING CAR PFE 300067 RECEIVED INSPEC- 
TION DEC 29 235PM DID NOT HAVE CHANCE FOR 
DISPOSITION OF CAR TALKED TO ORIGINAL SHIP- 
PER REFUSED CAR GAVE IT BACK TO INTERNA- 
TIONAL PRODUCE CO WHO DID NOT HAVE A 
CHANCE TO MAKE DISPOSITION OF CAR THERE- 
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FORE A AND L AND INTERNATIONAL PRODUCE CO 
HOLDING YOU ENTIRELY RESPONSIBLE 


A AND L PRODUCE CO, INTERNATIONAL 
PRODUCE CO 


CHARGE A AND L PRODUCE PLUS COPY” 


11. No payment has been made to complainant on account of 
the tomatoes in question. 


12. The formal complaint was filed on August 5, 1970, which 
was within nine months of the time the cause of action herein 
accrued. 


CONCLUSIONS 


Luis Valenzuela, respondent’s president, testified that in oral 
discussions on December 19, 1969 leading to the sale of the toma- 
toes involved herein, Rudy Pina, complainant’s sales manager, 
agreed to protect A & L on the quality of the tomatoes at desti- 
nation. The nature of the protection to be provided was described 
by Valenzuela in later testimony as that afforded by what he 
described as the accepted custom and practice in Nogales, Arizona, 
wherein the party who first receives fresh fruits and vegetables 
produced in Mexico assumes responsibility to anyone in Nogales, 
Arizona, to whom he sells the produce for arrival at the ultimate 
destination to the person to whom the latter sells such produce in 
the same quality and condition, damages in transit excepted, as 
when first sold to such party. It was his testimony that this 
custom and practice exists notwithstanding that the parties, as 
here, made no mention thereof in the seller’s invoice or other 
writings of the parties. A number of others experienced in the 
industry testified on respondent’s behalf to the same general effect 
as Valenzuela. Indeed, complainant’s principal witness, Rudy 
Pina, gave testimony which acknowledged the existence of a cus- 
tom and practice of this general nature. According to Pina, this 
custom and practice is considered by the parties to be a part of 
their agreement even though not specifically mentioned in their 
oral discussions or the written documents prepared in connection 
with the agreement. According to the testimony given, the stand- 
ard of quality for which the first American receiver is responsible 
is that shown in the Federal-State inspection certificate when the 
produce entered the United States from Nogales, Sonora, Mexico. 
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Valenzuela testified there were no limitations upon the respon- 
sibility of the Nogales seller to the Nogales buyer other than for 
defects caused in transit. Pina was specifically asked on cross 
examination if the first Nogales seller did not guarantee the 
arrivals of the second and he denied this, saying that any losses 
resulting from defective arrival at the ultimate destination are 
to be the subject of discussion between the parties and compromise 
after negotiation. On this issue the witnesses called by respondent 
supported Valenzuela in some respects and Pina in others. 


In its brief, respondent states: “The custom in the Nogales 
area as to the purchase and sale of tomatoes is specific and well 
defined. All sales made, notwithstanding the notations on the 
invoices, carry with it the customary assurance of the seller that 
he will stand by the sale.” The precise meaning of the phrase 
“stand by the sale” is not explained. To us it is neither specific 
nor well defined. Respondent seems to argue that in the context 
of the present case it meant that when the shipment arrived at 
Pittsburgh in an abnormally deteriorated condition and was re- 
jected by respondent’s buyer, complainant was required to take 
the shipment back, release respondent from all obligation under 
their contract, and pay respondent the profit respondent would 
have made if respondent’s sale to Klein & Caplan had been com- 
pleted. 


The burden is upon the party relying upon usage of trade to 
establish the existence thereof by a preponderance of the evi- 
dence. Santelli v. Rubenstein, 21 A.D. 1058; Spada Dist’g Co. v. 
Frank Kenworthy Co., 17 A.D. 347. See § 1-205, Uniform Com- 
mercial Code. 


Evidence to establish custom or usage must be clear, noncon- 
tradictory and distinct. Maryland Trading Co. v. California 
Frozen Foods, 16 A.D. 1269; California Fruit Exchange v. Henry, 
89 F. Supp. 580 (W.D. Pa. 1950), 9 A.D. 407. 


Based upon the foregoing, we conclude that respondent has 
failed to prove the existence of any warranty or contract obliga- 
tion arising out of custom, usage or trade practice at Nogales. 
This conclusion does not mean that complainant made no war- 
ranties to respondent in connection with the sale of the carload 
of tomatoes in issue. 


The contract between complainant and respondent for the sale 
of the tomatoes specified f.o.b. Nogales, for shipment to Pitts- 
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burgh, Pennsylvania. Under this term, complainant warranted 
that the tomatoes were in suitable shipping condition. 7 CFR 
46.43(i). “Suitable shipping condition,” in relation to direct 
shipments, which this was, means that the commodity, at time of 
billing, is in a condition which, if handled under normal trans- 
portation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed upon 
between the parties. 7 CFR 46.48(j). 


All of the testimony indicates that Valenzuela was well aware 
that the tomatoes purchased were green when picked and would 
ripen checkerboard. Valenzuela acknowledges this. He acknowl- 
edged the price on this type of tomato was not as high as others 
because they would have to be sorted and repacked before they 
were sold. He also acknowledges being aware that this was the 
early Mexican shipping season and that the quality of tomatoes 
was generally not as good as it would be later on. Pina testified 
customers were aware of this but bought the tomatoes anyway 
because they often could not get their supplies elsewhere. He also 
testified that he told Valenzuela that the tomatoes were tender, 
immature and for that reason would have to be sold to a repacker 
or at a discount. Valenzuela acknowledged that Pina made no 
representations concerning the quality of the tomatoes and he did 
not inquire concerning this. 


The price agreed upon by the parties reflects their awareness 
as to the quality of the tomatoes. The Market News Report for 
Nogales, Arizona, reveals that pink tomatoes of uniform color 
(considered most desirable) in 5x6 two-layer lugs were generally 
selling for between $7.00 and $7.50 and such tomatoes in 6x6 two- 
layer lugs for between $6.50 and $7.00. Complainant submitted 
evidence of several other sales at the same time within the same 
price range quoted in the Market News Reports. The tomatoes 


involved herein were sold to respondent for $4.50 and $4.00 
respectively. 


At shipping point, the tomatoes were certified as 85% U.S. 
No. 1 quality, with no decay. At destination, Pittsburgh, Penn- 
sylvania, the tomatoes were certified as approximately 55% U.S. 
No. 1 quality, with 18% decay and 21% sunken discolored areas. 
Even though the tomatoes were not sold on the basis of grade 
and were not represented as tomatoes of any particular quality, 
we hold that 18% decay and 21% sunken discolored areas was 
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abnormal deterioration. Complainant thus breached the aa 
of suitable shipping condition. 


It appears that complainant loaded the tomatoes in car PFE 
800067 on or about December 21, 1969. The car was then billed 
out by respondent to Klein & Caplan at Pittsburgh, Pennsylvania. 
Respondent thus accepted the shipment. 7 CFR 46.2(dd). 


When Klein & Caplan rejected the tomatoes, it rejected them to 
respondent. When the Penn Central Railroad was notified of the 
rejection it asked respondent for disposition instructions. The 
shipment was then respondent’s property and respondent’s re- 
sponsibility. Respondent had no right to reject at this point and 
its rejection to complainant was a rejection without reasonable 
cause. 7 CFR 46.2(bb) (4). 


In an effort to mitigate damages, complainant attempted to 
have the tomatoes repacked and sold through Jet Air Sales in 
Pittsburgh. By this time, however, the Penn Central Railroad 
had disposed of them for salvage. 


By accepting the shipment, respondent became liable for the 
contract purchase price, subject to its right to claim damages for 


any breach of the contract by complainant. The burden of prov- 
ing both a breach and resulting damages is on respondent. We 
have concluded above that complainant breached the warranty 
of suitable shipping condition by delivering tomatoes which ar- 


rived at the contract destination in an abnormally deteriorated 
condition. 


The measure of damages for breach of the warranty of suitable 
shipping condition is the difference between the market value of 
tomatoes meeting contract requirements and the value of the 
tomatoes actually delivered. In the absence of other evidence, the 
purchase price, $7,046.50, plus freight to Pittsburgh, $1,144.90, 
or a total of $8,191.40, is considered the value the tomatoes would 
have had if they had met contract requirements. On the basis of 
the inspection certificate at Pittsburgh and the Federal-State 
Market News Reports for Pittsburgh on December 29, 30, and 
81, 1969, it is our conclusion that the tomatoes had an actual value 
of approximately $4.00 per flat, or a total of $6,480. We use this 
figure in computing respondent’s damages, in the absence of better 
evidence. We therefore conclude that respondent’s damages in 
this case amounted to $1,711.40, the difference between $8,191.40 
and $6,480. Deducting $1,711.40 from the contract price of 
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$7,046.50 leaves $5,335.10, which is the amount respondent owes 
complainant on account of the transaction in question. Respond- 
ent’s failure to pay complainant $5,335.10 is in violation of sec- 
tion 2 of the act. Reparation in this amount should be awarded 
to complainant against respondent, with interest. 


The above conclusions necessarily dispose of respondent’s coun- 
terclaim and it should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,335.10, with interest thereon 
at the rate of 8 percent per annum from February 1, 1970, until 
paid. 

Respondent’s counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 14,426) 


MIZOKAMI BROTHERS OF ARIZONA, INC. v. LOU LODEN PRODUCE 
DISTRIBUTOR. PACA Docket 2-2315. Order issued Febru- 
ary 8, 1972, by Thomas J. Flavin, Judicial Officer. 


(No. 14,427) 

MIZOKAMI BROTHERS OF ARIZONA, INC. v. LOU LODEN PRODUCE 
DISTRIBUTOR. PACA Docket 2-2316. Order issued Febru- 
ary 8, 1972, by Thomas J. Flavin, Judicial Officer. 

(No. 14-428) 


SANTO TOMAS PRODUCE ASSOCIATION v. STANLEY BRos. PRODUCE. 
PACA Docket 2-2335. Order issued February 11, 1972, by 
Thomas J. Flavin, Judicial Officer. 


(No. 14,429) 


LYLE DATE GARDENS v. HADLEY FRUIT ORCHARDS, INC. PACA 
Docket 2-2262. Order issued February 29, 1972, by Thomas J. 
Flavin, Judicial Officer. 
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DISMISSAL—ON MOTION OF PARTIES 


(No. 14,430) 


FRUIT DISTRIBUTING CORPORATION v. JACK CARL Co., INC. PACA 
Docket 2-2298. Order issued February 3, 1972, by Thomas J. 
Flavin, Judicial Officer. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 14,431) 


NORTHCROSS DISTRIBUTING v. BAER BROTHERS, INC. PACA Docket 
2-2897. Order of dismisas] issued February 11, 1972, by 
Thomas J. Flavin, Judicial Officer. 


(No. 14,432) 


HOMESTEAD TOMATO Co-op v. S & S TOMATO DISTRIBUTORS, INC. 
PACA Docket 2-1947. Order of dismissal issued February 
14, 1972, by Thomas J. Flavin, Judicial Officer. 


(No. 14,433) 


I. MELTZER & SON, INC. v. BEN JOSSELSON. PACA Docket 2-2228. 
Order of dismissal issued February 22, 1972, by Donald A. 
Campbell, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 14,434) 


DAVID HOLLON v. ADAMS BROS. PRODUCE Co., INC. PACA Docket 
2-2448. Reparation of $337.50 with 8 percent interest from 
November 1, 1971, awarded complainant against respondent 
in order issued February 8, 1972, by Thomas J. Flavin, Judi- 
cial Officer. 
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REPARATION AWARDED—DEFAULT ORDER 
(No. 14,435) 


TOMATOES, INC. v. MOUNTAIN PRODUCE Co. PACA Docket 
2-2441. Reparation of $3,320 with 8 percent interest from 
October 1, 1971, awarded complainant against respondent in 
order issued February 1, 1972, by Thomas J. Flavin, Judicial 
Officer. 


(No. 14,436) 
E. ARMATA, INC. v. STEVE CoPpuLOS. PACA Docket 2-2442. Repa- 
ration of $129.25 with 8 percent interest from February 1, 


1971, awarded complainant against respondent in order issued 
February 1, 1972, by Thomas J. Flavin, Judicial Officer. 


(No. 14,437) 


GEM STATE SALES, INC. v. B. A. “AL”? GARDNER. PACA Docket 
2-2436. Reparation of $4,325 with 8 percent interest from 


August 1, 1971, awarded complainant against respondent in 
order issued February 1, 1972, by Thomas J. Flavin, Judicial 
Officer. 


(No. 14,438) 


THE CASTELLINI Co. v. FANCY PACK PRE-PACK Co. PACA Docket 
2-2437. Reparation of $499.17 with 8 percent interest from 
July 1, 1971, awarded complainant against respondent in 
order issued February 1, 1971, by Thomas J. Flavin, Judicial 
Officer. 


(No. 14,439) 


Nick DELIs Co., INc. v. TAsTy SNACKS, INC. PACA Docket 
2-2446. Reparation of $11,848.18 with 8 percent interest 
from July 1, 1971, awarded complainant against respondent 
in order issued February 2, 1972, by Thomas J. Flavin, Judi- 
cial Officer. 
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(No. 14,440) 


MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. HERBERT 
SWEANEY PRO. PACA Docket 2-2444. Reparation of 
$2,888.50 with 8 percent interest from April 1, 1971, awarded 
complainant against respondent in order issued February 2, 
1972, by Thomas J. Flavin, Judicial Officer. 


(No. 14,441) 


H. & M. FUJISHIGE v. HASHIZUME Foop Propucts Corp. PACA 
Docket 2-2443. Reparation of $495.92 with 8 percent interest 
from April 1, 1971, awarded complainant against respondent 
in order issued February 2, 1972, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 14,442) 


ROCKY PRODUCE Co. v. PETER B. BUTCH. PACA Docket 2-2438. 
Reparation of $200 with 8 percent interest from January 1, 
1971, awarded complainant against respondent in order issued 
February 2, 1972, by Thomas J. Flavin, Judicial Officer. 


(No. 14,443) 


ROGER CUMPIAN v. HENRY T. TREVINO III. PACA Docket 2-2435. 
Reparation of $1,576.23 with 8 percent interest from August 
1, 1970, awarded complainant against respondent in order 
issued February 14, 1972, by Thomas J. Flavin, Judicial 
Officer. 


(No. 14,444) 


BALDEMAR TREVINO v. HENRY T. TREVINO III. PACA Docket 
2-2434. Reparation of $4,741.05 with 8 percent interest from 
August 1, 1970, awarded complainant against respondent in 
order issued February 14, 1972, by Thomas J. Flavin, Judi- 
cial Officer. f 


(No. 14,445) 


APPLELAND ORCHARDS v. JORDAN PRODUCE Co. PACA Docket 
2-2459. Reparation of $875 with 8 percent interest from 
November 1, 1971, awarded complainant against respondent 
in order issued February 25, 1972, by Thomas J. Flavin, Judi- 
cial Officer. 
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(No. 14,446) 


AENOLD J. RODIN, INC. v. THEODORE SPAGNUOLO. PACA Docket 
2-2458. Reparation of $1,001.75 with 8 percent interest from 
June 1, 1971, awarded complainant against respondent in 
order issued February 25, 1972, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 14,447) 
ARNOLD W. JENSEN v. FRESH Foops, INc. PACA Docket 2-2464. 
Reparation of $1,901.50 with 8 percent interest from April 1, 


1971, awarded complainant against respondent in order issued 
February 25, 1972, by Thomas J. Flavin, Judicial Officer. 


(No. 14,448) 


SOUTHERN FROZEN Foops, INC. v. TRAUTMANN PRODUCE Co. OF 


HEREFORD, TEXAS, INC. PACA Docket 2-2461. Reparation of 
$680 with 8 percent interest from September 1, 1971, awarded 
complainant against respondent in order issued February 25, 
1972, by Thomas J. Flavin, Judicial Officer. 


(No. 14,449) 


GRIFFIN-HOLDER COMPANY v. SIMEONE Bros. POTATO Co., INC. 
PACA Docket 2-2467. Reparation of $1,432 with 8 percent 
interest from May 1, 1971, awarded complainant against 
respondent in order issued February 28, 1972, by Thomas J. 
Flavin, Judicial Officer. 


(No. 14,450) 


MOJONNIER & SONS, INC. v. STILLMAN FRUIT COMPANY. PACA 
Docket 2-2466. Reparation of $2,920.05 with 8 percent inter- 
est from September 1, 1971, awarded complainant against 
respondent in order issued February 28, 1972, by Thomas J. 
Flavin, Judicial Officer. 


(No. 14,451) 


P. C. KELLAM v. HILLTOP Propuce. PACA Docket 2-2465. Repa- 
ration of $1,540 with 8 percent interest from August 1, 1971, 
awarded complainant against respondent in order issued 
February 28, 1972, by Thomas J. Flavin, Judicial Officer. 
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(No. 14,452) 


MUTUAL VEGETABLE SALES v. S & F Foops CoMPANY. PACA 
Docket 2-2460. Reparation of $3,669.25 with 8 percent in- 
terest from April 1, 1971, awarded complainant against 
respondent in order issued February 28, 1972, by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 14,453) 
SOUTH BAY FARMERS COOPERATIVE ASSOCIATION v. FRED KARAM 


& Son. PACA Docket 2-2179. Order issued February 29, 
| 1972, by Thomas J. Flavin, Judicial Officer. 
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HARVESTING—See CROP HARVESTING 
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